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AT |1—9vs 3—39-99s (ii)
PART I1—Section 3—Sub-section (ii)

ATRT GCHI & HATAAT (TAT HATAT T FISh) A A 76 7@ wifafeT swaer si< sférgzmmg
Statutory Orders and Notifications Issued by the Ministries of the Government of India
(Other than the Ministry of Defence)

EREEISE]
(Fa<frr qamd farermm)
< faeett, 21 sFqEy, 2021

FT3AM. 735.—aFhr FAAT (STHRAT FT 3o T iqwor) fafa=m, 1970 &t ey 9 Hir
ST-GTT (3) F G (F) F TLqH T Y& RAT T TN FXd gU, Feald GLaTY, TTgIT, a9 o
FETQT & TCT Hgmay® A7 T4 a9 OF (I79 [t 1.7.1972) FT FEAFE T F2 6 arrg o
A T T Tt  forw oTorar oTer sraert e, ST A 9gef gl, 9% ATF JS1aT § hAgTdd a9 %
9T I A FT 8

[£ . 5. 4/2/2021-f0-1]
a9 FAT A, sraw af=a

5948 G1/2021 (1903)
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MINISTRY OF FINANCE
(Department of Financial Services)

New Delhi, the 21st October, 2021

S.0. 735.—In exercise of powers conferred by the proviso to clause (a) of sub-section (3) of section 9
of the Banking Companies (Acquisition and Transfer of Undertakings) Act, 1970, the Central Government
hereby appoints Shri Joydeep Dutta Roy (date of birth: 1.7.1972), Chief General Manager, Bank of Baroda as
Executive Director, Bank of Baroda for a period of three years with effect from the date of assumption of office,
or until further orders, whichever is earlier.

[e F. No. 4/2/2021-BO.1]
SANJAY KUMAR MISHRA, Under Secy.

7% fReeft, 21 srerqay, 2021

FLAT. 736.—SFHIET FAAT (ITHAT HT A99 AT siqeor) srfafazw, 1970 & amer 9 Hir
ST-4TRT (3) o @ (F) F TEqH FIT T&cd ATRAT FT TN Fd g, Feald T, TG, IHaT
o A ST % e weryae At sweftw urvey (S fafar 24.6.1971) #r famiE 31.12.2021 Fr A7
IEF FTT FTAATT T FA T G | o9 a0 £ srafer F forw sroraw swrer sraert a9, s oft uga
g, 9% A HTY H FHIAITAF Ha9 & 9% 92 FI<h Fdl gl

[£ . /. 4/2/2021-FV30-1]
5T FHTT 9, o1a7 ai=a
New Delhi, the 21st October, 2021

S.0. 736.—In exercise of powers conferred by the proviso to clause (a) of sub-section (3) of section 9
of the Banking Companies (Acquisition and Transfer of Undertakings) Act, 1970, the Central Government
hereby appoints Shri Asheesh Pandey (date of birth: 24.6.1971), Chief General Manager, Union Bank of India
as Executive Director, Bank of Maharashtra for a period of three years with effect from the date of assumption
of office on or after 31.12.2021, or until further orders, whichever is earlier.

[e F. No. 4/2/2021-BO.1]
SANJAY KUMAR MISHRA, Under Secy.

TS faoett, 21 IrFqEv, 2021

LA 737 —S TR HOAT (STHAT T S ST Fq0T) A=, 1970 &t ogm=r 9 ¥
ST-4TRT (3) & @ (F) F TLqH G Tacd ARAAT HT TN Fd gU, Feald GLhY, TAGERT, o
T 9% o TeF AgIIads AT AT T (=7 fAfr 2.9.1969) Tl FTAATT T FIA ol ARG &
A = fir srafer F forg sroram srer argelt aw, S off q=er 2, TRAE S § wrdares e F uw
< s Ft 2l

[£ . 5. 4/2/2021-f0-1]
a5 FAT 9, a7 af=a
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New Delhi, the 21st October, 2021

S.0. 737—In exercise of powers conferred by the proviso to clause (a) of sub-section (3) of section 9 of
the Banking Companies (Acquisition and Transfer of Undertakings) Act, 1970, the Central Government hereby
appoints Shri Ashwani Kumar (date of birth: 2.9.1969), Chief General Manager, Punjab National Bank as
Executive Director, Indian Bank for a period of three years with effect from the date of assumption of office, or
until further orders, whichever is earlier.

[e F. No. 4/2/2021-BO.1]

SANJAY KUMAR MISHRA, Under Secy.

TS faoett, 21 IreRqEe, 2021

FT.3M. 738.—aAFFTLT FHUAT (STHHAT T AT 3 faqor) srfarf=aw, 1970 Fir amer 9 Fir 39-
1T (3) F @ (F) & TLqH FIT T ARAT FT TANT Fd gU, Frxld GLHT, TAGERT, (a9 a6
AT AT % e weTTaad ot Fearor FH (SR A 10.1.1969) FT FTHATT IO FA T =
T e i srafer 3 forw sreram sTer sreert O, ST AT Uger 21, IS q9He S § wrAaTers Aeerh
% 9% 9% FAh Fdt Bl

[£ . 5. 4/2/2021-V3T -1]
5T FHTT 9, o1a7 ai=a

New Delhi, the 21st October, 2021

S.0. 738.—In exercise of powers conferred by the proviso to clause (a) of sub-section (3) of section 9
of the Banking Companies (Acquisition and Transfer of Undertakings) Act, 1970, the Central Government
hereby appoints Shri Kalyan Kumar (date of birth: 10.1.1969), Chief General Manager, Union Bank of India as
Executive Director, Punjab National Bank for a period of three years with effect from the date of assumption of
office, or until further orders, whichever is earlier.

[e F. No. 4/2/2021-BO.1]

SANJAY KUMAR MISHRA, Under Secy.

TS faoett, 21 IreFqEv, 2021

FIAT. 739.—AFHIT HAT (STHRHAT T IS 3T FALT) ATATH, 1970 it gmer 9 Fr 3U-
1T (3) & T (F) & TLqH ST Tacd LhAl & TN Fd gU, Feald qLhIY, TAGgNRT, Tl 9% &
wgTaea = e T (s Tt 10.6.1968) &1 =t Trarer foig e & o av faeis 1.2.2022
FT T IHF ATE FTAATE T A 6T G F A1 a9 T dafer & forw syoar swver siaen a, s off
T I, AT S oTF =47 | FrddTerh Meereh & 98 92 I FdT 2l

[ T, &, 4/2/2021-F0-1]
o1 T e, sra af=a

New Delhi, the 21st October, 2021

S.0. 739.—In exercise of powers conferred by the proviso to clause (a) of sub-section (3) of section 9
of the Banking Companies (Acquisition and Transfer of Undertakings) Act, 1970, the Central Government
hereby appoints Shri Nidhu Saxena (date of birth: 10.6.1968), General Manager, UCO Bank as Executive
Director, Union Bank of India for a period of three years with effect from the date of assumption of office on or
after 1.2.2022, or until further orders, whichever is earlier, vice Shri Gopal Singh Gusain.

[e F. No. 4/2/2021-BO.1]
SANJAY KUMAR MISHRA, Under Secy.
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T fawett, 21 srFqaw, 2021

FTLIAT. 7T40.—SFHTT FAAT (STHRAT FT 3o 3T iqor) srfafazm, 1980 &t ey 9 Hir
ST-4TT (3) F G (F) & TLqH 5T T&d Rl T TANT Fd gU, Feald GaTY, TIGIT, 9%
FEIET % & HgIIad® 1. AT ATq (I+F AT 18.4.1964) T FTANT g0 FI 6l i@ o

T ATEATAr it g (AT 30.4.2024) T STFAT 3T ST T, ST AT TgA l, Io1a U &y
% H FATAH 39 & 98 I¥ HIh Fdl gl

[£ T, /. 4/2/2021-V30-1]
T T e, s af=a

New Delhi, the 21st October, 2021

S.0. 740—In exercise of powers conferred by the proviso to clause (a) of sub-section (3) of section 9
of the Banking Companies (Acquisition and Transfer of Undertakings) Act, 1980, the Central Government
hereby appoints Dr Ramjass Yadav (date of birth: 18.4.1964), Chief General Manager, Bank of Baroda as
Executive Director, Punjab & Sind Bank with effect from the date of assumption of office and up to the date of
his attaining the age of superannuation (i.e., 30.4.2024), or until further orders, whichever is earlier.

[e F. No. 4/2/2021-BO.1]
SANJAY KUMAR MISHRA, Under Secy.

7% feeft, 21 serqae, 2021

FLAT. 741 —SFHET FAAT (ITHAT HT A99 A siqeor) srfafazw, 1970 & gmer 9 #r
ST-4TRT (3) & @ (F) F TLqH G Tacd ARRAT HT TN Fd gU, Feald GLhY, TAGERT, Tod
AT IF F HeF AgrAae® At T wAtesh (A fafr 14.7.1970) =1 = faqer FHAR @7 =7 W
F TATA U HTAATT TZOT FA T TG F AT 9 6T ST o o1 ST27ar srer siaelnt a, S off uger
2, AAFT S o Rar # Frrarer Aeers % 12 a7 e w2

[£ . &, 4/2/2021-1-1]
A5 FHT 9, saw af=a

New Delhi, the 21st October, 2021

S.0. 741.—In exercise of powers conferred by the proviso to clause (a) of sub-section (3) of section 9
of the Banking Companies (Acquisition and Transfer of Undertakings) Act, 1970, the Central Government
hereby appoints Shri Rajneesh Karnatak (date of birth: 14.7.1970), Chief General Manager, Punjab National
Bank as Executive Director, Union Bank of India for a period of three years with effect from the date of
assumption of office, or until further orders, whichever is earlier, vice Shri Dinesh Kumar Poonam Chand Garg.

[e F. No. 4/2/2021-BO.1]
SANJAY KUMAR MISHRA, Under Secy.
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EPURSEEE R RE R R EIE D]
(Represt famT)
e fawelt, 14 srerqae, 2021
FLAT. 742 —F4iT TLHT, USITAH ST @A areaared (I | STINT % ATeHT &
IS SAtert=aH, 1962 (1962 FT 50) Fif aT 2 & @< (F) & AL H, WA AR TSTH 3T
TTHfd T G, AT ATEF=AT F1.377. 240 &A1 10 F=<T 2018 F gwT gt srafasr v+, &=,

3T FAFe, YA AT, FATAA/FAFL TET, Fl AT AHTE Rz fefies (Framsmue) e

& § AW ITTAFET F 98 & QU 0 IS & SAfeaed F7 SAtershia #d g4, Wid ATIHr Ao

ST STvTE ST IR AT FIAATT o FTT WG AT Rwreader forfies & gafaa arfeam ()
H AT (T T2LT) T il SLTATH FiE TTSTATSH o6 (o1 TETH TTEHTL 6 Fedl HT (Haged e 6 (0
I AT, % T [oIrd 15T % ST & & HIq, TTreahed HLdl g |

g ATATAAT 3T & LT g1 Al ARG THATEAT G
[FT. . 32-12031/197/2017-3031- 3$/5-21538]

. AETHAT, 3T af=a

MINISTRY OF PETROLEUM AND NATURAL GAS
(REFINERY DIVISION)
New Delhi, the 14th October, 2021

S.0. 742.—In pursuance of Clause (a) of Section 2 of the Petroleum and Minerals Pipelines
(Acquisition of Right of user in Land) Act, 1962 (50 of 1962) and in supersession of authorization given to Ms.
Avantika H. Darji, Deputy Collector, Land Reforms O/o Collector Kheda as a Competent Authority of Bharat
Oman Refineries Limited (BORL) for Gujarat region through Ministry of Petroleum and Natural Gas,
Government of India vide. S.O. 240 dated the 10th February 2018 and the Central Government hereby
authorizes, Prant Officer, Anand, Dist. Anand (Gujarat), to perform the functions of the Competent Authority, in
addition to his own duties, under said Act, within the territory of State of Gujarat for the cross country crude
pipeline from Vadinar (Gujarat) to Bina (Madhya Pradesh) of Bharat Oman Refineries Limited (BORL).

This notification will be effective from the date of its issue.
[F. No. R-12031/197/2017-OR-1/E-21538]
P. SOMAKUMAR, Under Secy.

T AT TS HATAT
7= fawett, 27 Fqay, 2021
FAT. 743 —3=RF Fars Afafaae, 1947 (1947 =1 14) FT 9T 17 % SATHLT H Fexld
YR AT AT GSIOrTH FAe oIffes, qa5 & Ta9aa & qag =t o o7 9.0A. gia

AT, TATGAT & 9 499 § ARy et Fae § =07 9w wnis afgsor ua a7
TATAT, FIHIT 4T (§a9 GEaT 02/2019) T THRTIAT FAT ¢ |

[H. S=-16025/4/2021-AT£Z(TH)]
<. TR, FaT q=a
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MINISTRY OF LABOUR AND EMPLOYMENT
New Delhi, the 27th October, 2021

S.0. 743.—1In pursuance of Section 17 of the Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the award (Ref. No. 02/2019) of the Central Government Industrial
Tribunal/Labour Court, Cochin now as shown in the Annexure in the Industrial Dispute between the employers
in relation to the management of M/s. Bharat Petroleum Corporation Ltd., Mumbai and Shri P. N. Surendran
Nair, Ernakulam.

[No. Z-16025/4/2021-IR(M)]

D. GUHA, Under Secy.
ANNEXURE

BEFORE THE CENTRAL GOVERNMENT INDUSTRIAL TRIBUNAL-CUM-LABOUR COURT,
ERNAKULAM

Present: Shri. V .Vijaya Kumar, B. Sc, LLM, Presiding Officer
(Wednesday the 1% day of September 2021, 10 Bhadra 1943)
ID No0.02/2019

Workman : P.N.Surendran Nair
“Anizham”, H.No.33/238-B1
Puzhakkarapadam
Vennala
Ernakulam — 682028

By M/s. A & S Associates

Managements : 1. The Chairman/Managing Director
Bharat Petroleum Corporation Ltd
Bharat Bhavan 4 & 6, Currimbhoy Road
Ballard Estate, P.B.N0.688
Mumbai, Maharashtra — 400001

2. The Chief General Manager Operations (1/C)
Bharat Petroleum Corporation Ltd
Kochi Refinery, Ambalamugal
Ernakulam — 682302

By Adv. Benny P. Thomas

This case coming up for final hearing on 03.08.2021 and this Tribunal-cum-Labour Court on
01.09.2021 passed the following:

AWARD

1. This is a claim filed by the workman U/s 2A(2) of Industrial Disputes Act, 1947. The workman is
aggrieved by his dismissal by the management company consequent on a disciplinary action initiated on an
alleged quarrel between himself and two fellow employees which culminated in the dismissal of the workman
by the management. The workman raised a dispute before the Deputy Labour Commissioner (Central) U/s
2A(2) of the Industrial Disputes Act. The conciliation proceedings ended in failure because of the adamant
stand taken by the management. The workman was imposed with a punishment of dismissal without following
the procedure provided under Certified Standing Orders. As per Clause 33(3) of the Standing Orders, a
workman against whom an enquiry is to be conducted shall be given a written notice of the alleged misconduct
and will be given an opportunity to explain the circumstances. In the present case the management issued the
charge sheet and notice of enquiry without any statement of imputation or documents. Hence there is a
violation of principles of natural justice. The alleged incident occurred in the dress changing room. There is a
clear finding by the criminal Court that the workman, the complainant and Sri.Sasikumar M.R. where only
present at the location when the incident happened. However the management introduced few witnesses in the
enquiry against the workman alleging that they were also present at the place of occurrence. Hence the CCTV
footage from the camera installed near dress changing room is a relevant evidence in the enquiry. Inspite of
specific request by the workman, the management failed to provide the CCTV footage of the camera installed
infront of dress changing room which would prove clearly that there was nobody other than the workman,
Sri.Sajeevakumar J. and Sri.Sasikumar M.R. at the place of occurrence. This is further a clear violation of the
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principles of natural justice. It can also be seen that an Enquiry Officer was appointed along with the charge
sheet which would clearly show that the management had violated the procedures contemplated under Clause
33 of the Standing Orders and also acted in a prejudicial manner. The validity of the enquiry therefore is
required to be examined as a preliminary issue.

2. The workman started his career as Grade 1 workman in Cochin Refineries in the year 1983. Kochi
Refineries merged with Bharat Petroleum Corporation Ltd (BPCL) in the year 2006. At the time of dismissal,
the workman was working in the VI"™ Grade. The workman completed 34 years of service and has got only 4
years remaining for attaining superannuation. The workman was associated with Cochin Refineries Employees
Association (CREA) from the beginning of his career. Later he became General Secretary of CREA. The
workman was in the forefront of getting service benefits for the employees of the management and was
therefore a throne in flesh of the management. The management started harassing the workman by issuing
show cause notices for small and silly issues. In recognition of his service to the workers community, the
workman was repeatedly elected as General Secretary of the union for the last 23 years.

3. The workman was on duty in general shift on 16.10.2015. When the workman entered the dress
changing room, two colleague employees, Sri.M.R.Sasikumar and Sri.Sajeevakumar J. working in the
equipment section were leaving the dress changing room. They abused the workman using filthy language.
The workman reported the incident to his superior officer on the same day by filing a written complaint.
Sri.Sajeevakumar J also filed a complaint against the workman with the controlling authority. The workman
also filed a complaint with the Police against Sri.Sajeevakumar J and Sri.Sasikumar.  Sri.Sajeevakumar also
launched a police complaint alleging that the workman used cast name to abuse Sri.Sajeevakumar J. The Police
registered an FIR U/s 294(B), 506(1) and Section 3(1) (X) of SC & ST (Prevention of Atrocities) Act, 1989.
Though anticipatory bail is not given in such cases the Hon’ble Court granted anticipatory bail vide order
dt.15.07.2015 stating that Section 3(1) (X) of SC & ST (Prevention of Atrocities) Act, 1989 is not prima facie
attracted in this case. The workman also challenged the FIR and the final report filed against the workman.
When a criminal case is pending the management in the normal course will not initiate domestic enquiry.
However in this case the management issued a show cause notice dt.26.11.2015. Inspite of specific request by
the workman, the management continued with the enquiry proceedings by issuing a charge sheet and notice of
enquiry dt.23.12.2015. The management originally cited only two witness Sri.Sajeevakumar J. and
Sri.Sasikumar M.R. The management filed an additional list of witness on 01.03.2016. Though it was alleged
that the additional witness were present at the time of occurrence of the alleged incident, there is no mention of
the presence of any other witness even in the complaint filed by Sri.Sajeevakumar before the DGM. All the
additional witness cited by the management are workers who resigned from CREA union and joined the rival
union. The Enquiry Officer submitted a report finding the workman guilty of the offences charged against him.
The enquiry was conducted in clear violation of the principles of natural justice and will not passed the test of
perversity. The crime no.852/2015 registered by the Police on the complaint of the workman against
Mr.Sajeevakumar J. and Sasikumar is converted as C.C. 509/2015. In the judgment dt.31.07.2017 the
Hon’ble Chief Judicial First Class Magistrate observed that there is no evidence to suggest that there were
persons other than the complainant and the accused in the alleged place of incident. It is therefore clear that the
additional witnesses are planted by the management to victimize the workman. A copy of the enquiry report
was forwarded to the workman on 27.04.2017 and the workman submitted his reply on 11.05.2017. The
management did not take any action on the report till the Criminal MC No. 1321/2016 was disposed of by the
Hon’ble Court vide order dt.06.02.2018. On 12.02.2018 the management issued a show cause notice cum
suspension order to the workman. The workman filed a reply to the show cause notice. In the reply the
workman relying on the decision in Paul Antony’s case, 1999(3) SCC 679 requested the management to keep
the disciplinary action pending a final decision by the penal Court. Ignoring the reply, the management issued
the order dt.06.03.2018 dismissing the workman from the service of the company. Being the General Secretary
of the recognized trade union, the workman is entitled to the protection U/s 33(3) of Industrial Disputes Act.
Any punishment therefore imposed on the workman by the management without seeking permission of the
Industrial Tribunal is invalid. Immediately after the termination order the workman was served with a show
cause notice intimating forfeiture of gratuity. No charges against the workman is proved warranting withholding
of gratuity. It is clear from the documents adduced in the enquiry that the workman is victimized for his trade
union activities in the management company. In the impugned order there is a reference about previous
disciplinary actions initiated against the workman. All those actions by the management were targeting the
workman for his trade union activities and for exposing the illegal activities of the management before various
forums. The workman on behalf of the union raised dispute against the outsourcing of manpower for
operational job in BPCL. The matter was also raised before the Conciliation Officer who reported failure of the
conciliation proceedings. The union has also taken up the dispute regarding privilege leave rules. The said
matter is also pending conciliation before the conciliation officer. The workman also raised a dispute of unfair
labour practice for inviting minority union. The workman also submitted a representation to the Govt regarding



1910 THE GAZETTE OF INDIA : OCTOBER 30, 2021/KARTIKA 8, 1943 [PART I1—SEC. 3(ii)]

non implementation of DPE guidelines by the management. The punishment of dismissal from service is
imposed on the workman based on 3 misconducts. The first one is riotous or disorderly behavior or any act
subversive to good discipline. The meaning of riot is an unlawful disturbance of peace by an assembly of
persons, acting with a common purpose in a violent manner that threatens or terrorize the public. None of the
elements of riot as defined above is available in the alleged incident. Similarly the allegation of intimidation
also cannot be substantiated in the alleged incident. Another charge is disorderly behavior which is defined as
a behavior that tends to disturb the public peace or offend the public morale or undermine the public safety. It is
clear that the alleged incident will not attract the disorderly behavior as defined above. The alleged incident
occurred in the dress changing room and the same is will not in any way affect the functional operation of the
management company. At the best it can be treated only as a verbal exchange between two colleague employees
of the management. From the sequence of events starting with the commencement of domestic enquiry on
26.11.2015 till the Criminal MC is disposed of by the Hon’ble Court on 06.02.2018, it can be seen that the
management was waiting for an appropriate opportunity to punish the workman. As already pointed out, the
management is maintaining a permanent animosity against the workman for raising the common cause of
workers before various authorities. The workman also raised certain complaints before the Parliament
Committee on Petitions and the Committee in their turn issued directions to the management which infuriated
the management to take action against the workman. The victimization of the workman is clear from the fact
that the workman was suspended from service after the departmental enquiry is over which is an unusual
procedure followed by the management. The management has not considered it necessary to suspend the
employee immediate after the incident or during the course of the departmental enquiry. It is further evident
from the fact that the management has taken a decision to forfeit the gratuity of the workman immediately after
his dismissal from service. The enquiry conducted against the workman is in complete violation of the
principles of natural justice. The report submitted by the Enquiry Officer is totally perverse. The workman
pointed out to the Enquiry Officer that there was no person other than the workman, the complainant
Mr.Sajeevakumar J. and Mr.Sasikumar at the time of occurrence of the alleged incident. However the Enquiry
Officer ignored the evidence adduced by the workman and considered the evidence adduced by the additional
witness to conclude that the charge against the workman is proved. The workman also proved before the
Enquiry Officer that Sri.Sajeevakumar J. had a personal grudge against the workman which was also proved
before the Enquiry Officer. However the Enquiry Officer did not consider the same relevant for the enquiry. It
was also pointed out to the Enquiry Officer that the complainant Sri.Sajeevakurmar J. and all other witness
belongs to the same union and therefore the evidence adduced by those witness against the workman is
fabricated. The management initiated disciplinary action against the workman as well as the complainant
Sri.Sajeevakurmar J. In the enquiry against the workman the management produced additional witnesses. The
enquiry against Sri.Sajeevakurmar J. and Sri.Sasikumar M.R. were closed abruptly without examining any
witnesses and exonerating Sri.Sajeevakurmar J and Sri.Sasikumar M.R.

4, The management filed written statement denying the above allegations in the claim statement.

5. According to the management, the documents produced by the workman in this application which
does not form part of the enquiry proceedings cannot be considered while deciding the dispute unless the
enquiry proceedings are held to be invalid. The management company is owned and controlled by Govt of India
and is engaged in the business of refining and marketing petroleum products. The management owns a refinery
at Ambalamugal in Kochi wherein around 1400 workmen and 800 officers are engaged. The workman joined
the service of the management company on 01.12.1983 as Grade 1 Craftsman and was promoted and was
employed as General Craftsman Grade 6 at the time of dismissal. On 16.10.2015 the management received a
complaint from Sri.Sajeevakurmar J., Maintenance Department stating that at around 8.15 am on 16.10.2015
while he was coming out of the dress changing room with Sri.Sasikumar M.R., the workman abused
Sri.Sajeevakumar J. using filthy language and pulled out his belt with an intention to beat Sri.Sajeevakumar J.
who belongs to Scheduled Caste. On the basis of the complaint a disciplinary action was initiated against the
workman by issuing a show cause notice. Since the explanation submitted by the workman was not satisfactory,
a domestic enquiry was ordered by issuing charge sheet and notice of enquiry. The following charges were
levelled against the workman.

1. Riotous or disorderly behaviour or any act subversive to good discipline (Clause 29.14 of
Standing Orders)

2. Threatening, intimidating or coercing any other employee (Clause 29.15 of Standing Orders)

3. Assault, either provoked or otherwise, making false accusation, use of impolite or insulting
language against any other employee (Clause 29.16 of the Standing Orders)

An independent Enquiry Officer was appointed. The Enquiry Officer conducted the enquiry in
compliance with the principles of natural justice and as per provisions of Certified Standing Orders. The
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workman was given full and fair opportunity to defend the charges. The workman participated in the enquiry
with the assistance of a co-employee. He also produced 13 documents in support of his defence. He cross
examined all the management witness. The workman also examined himself and two other witness on his side.
The workman never raised any objection during the course of enquiry against the proceedings. He signed every
page of the proceedings. The Enquiry Officer after analyzing the evidence reported that the charges levelled
against the workman were true and the workman was found guilty of the misconducts alleged against him. A
copy of the enquiry report was furnished to the workman along with a show cause notice. The workman filed
his reply. The Disciplinary Authority examined all the documents and accepted the findings of the Enquiry
Officer. The Disciplinary Authority also considered the history of similar misconducts and the punishment
awarded to the workman in the past. Disciplinary action was taken against the workman for abusing
Sri.P. Arumugham which culminated in a punishment of 3 days suspension vide order dt.30.06.1994. The
workman was awarded a punishment of withholding one annual increment with cumulative effect for absence
from duty during the period 01.12.1995 to 19.03.1996 vide order dt.31.08.1999. Disciplinary enquiry was
initiated against the workman for leaving the work spot without permission and for abusing Senior Executive
of Kochi Refinery Ltd. Though the charges were proved, no punishment was awarded to the workman. The
workman was also awarded a punishment of withholding of two annual increments with cumulative effect vide
order dt.29.06.2009 for blocking two lady nurses in the company premises on 06.06.2005. Since the
misconducts alleged and proved against the workman in the present case is of serious nature, another show
cause notice was issued to the workman on the proposed punishment of dismissal from service of the company.
Considering the seriousness of the charges proved against the workman, the workman was awarded a
punishment of dismissal from service of the company.

6. Without prejudice to the above contentions the management prayed that if the Court finds that the
enquiry proceedings or the findings thereunder entered against the workman are not proper or legal, the
management may be permitted to adduce fresh evidence before this Tribunal to prove the allegations against the
workman.

7. The management also sought approval of this Tribunal under Clause (b) of subsection 2 of Sec 33 of
ID Act, 1947 in view of the fact that an industrial dispute was pending before this Tribunal seeking approval of
the dismissal of the workman from service. The workman was also paid Rs.1,21,714/- being one month wages.
The workman thereafter submitted an application for settling the provident fund amount and the same was also
released to him on 06.06.2018. The management also issued a show cause notice to the workman as to why
the gratuity payable to him should not forfeited. The workman filed his explanation. Since the explanation
submitted by the workman was not satisfactory, the management decided to forfeit the gratuity of the workman
in view of Sec 4(6) of the Payment of Gratuity Act. On the basis of a complaint received from the workman
disciplinary action initiated against Sri.Sajeevakumar J and Sri.Sasikumar M.R. An impartial enquiry was
conducted against the workers wherein the workman and two of his witness gave evidence. The Enquiry
Officer found that the charges against Sri. Sajeevakumar J and Sri.Sasikumar M.R. are not proved. The
Disciplinary Authority accepted the finding and the disciplinary proceedings were closed. The management has
no direct knowledge about the alleged criminal proceedings initiated against Sri.Sajeevakumar J and
Sri.Sasikumar M.R. based on the complaint filed by the workman or regarding criminal proceedings allegedly
filed against the workman based on the complaint filed by Sri.Sajeevakumar J. Before issuing charge sheet to
the workman a detailed show cause notice was issued to him specifying the allegations and the workman
submitted his detailed explanation denying the allegations in the show cause notice. The charge sheet was
issued only thereafter. There is no requirement under the Standing Orders that separate statement of allegation
is to be given along with the charge sheet. There is no illegality or procedural impropriety in not supplying
statement of allegations along with the charge sheet. On the first day of enquiry the Presenting Officer furnished
the list of documents and witnesses with a request to permit him to produce additional documents and witness, if
required. The management denied the claim of the workman that CCTV camera is installed infront of the
dress changing room of the company. In the cross examination on 15.02.2016 Sri.Sajeevakumar J submitted
that there were few more witnesses to the incident and also requested to include them as witness in the
enquiry. The claim of the workman that all the witnesses in the enquiry were persons who resigned from CREA
and joined REU is not correct. Sri.Noufal K. deposed in the enquiry that he is not a member of REU. The
domestic enquiry conducted against the workman is legal and valid and in accordance with the principles of
natural justice and the findings of the Enquiry Officer are based on evidence on record. The claim of the
workman that he was victimized for his trade union activities is totally incorrect. The enquiry was initiated on a
complaint filed by a co-worker and the charges were proved in the domestic enquiry conducted against the
workman.

8. The workman was not a protected workman at the time of his dismissal. The union vide its letter
dt.22.12.2016 submitted a list of 5 office bearers with a request to approve the same as protected workmen.
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The management did not approve the list and the union has not raised any dispute on the matter. Even if the list
submitted by the union is approved the validity of the said list would have expired on 06.01.2018 and the
punishment was awarded on the workman on 06.03.2018. Therefore no permission is required U/s 33(3) of
ID Acts, 1947 before imposing punishment on the workman. The misconducts alleged against the workman
are proved in a properly conducted enquiry and the dismissal being proportionate to the misconducts proved
against the workman. The allegation of conspiracy and victimization has no basis in fact and law. The
forfeiture of gratuity of the workman was in accordance with the provisions of the Payment of Gratuity Act
and after following the procedure prescribed therein. The misconducts alleged against the workman were
proved in a domestic enquiry. Proved misconduct is antithesis of victimization and unfair labour practice. On
the face of proved charges the allegation of victimization and unfair labour practice fails. Pendency of criminal
case is not a ground for keeping the enquiry in abeyance and further the workman never brought this to the
notice of the Enquiry Officer nor before the management at any point of time during the pendency of enquiry
or thereafter. The claim of the workman that the CCTV footage was not provided to him deliberately is
denied by the management. The workman made the request after 6 months and therefore the CCTV footage
was over written and was not available. The averment of the workman that the management was keeping
grudge against the workman because of his trade union activities is denied by the management. The claim of
the workman that the finding of the Enquiry Officer is perverse is also denied by the management. The
punishment imposed by the management is legal and justifiable.

9. The workman filed a rejoinder denying the allegations filed in the written statement. There is no
express bar U/s 2A(2) of ID Act in producing additional documents in industrial dispute. The additional
documents are produced to substantiate the case of victimization and unfair labour practice adopted by the
management by utilizing the union rivalry. The complainant Sri.Sajeevakumar J. has no case that the workman
used criminal force against him. Hence the finding of assault by the Enquiry Officer is perverse. The words
alleged, disorderly behaviour, threatening, intimidating, coercing or assault has a definite legal meaning. No
such things happened on the alleged day to attribute such an accusation of misconduct against the workman.
The Enquiry Officer failed to conduct the enquiry in tune with the principles of natural justice. The Enquiry
Officer did not comment on the evidence adduced by the workman and why the same is not acceptable to him.
The claim of the management that the case against the workman warrants extreme punishment of dismissal is a
punishment totally disproportionate to the offence alleged to have been committed by the workman. The
contention of the Disciplinary Authority that he examined the report of the Enquiry Officer in detail is not
correct. The finding with regard to CCTV footage itself is insufficient to show the contradicting stand taken by
the Disciplinary Authority. The Disciplinary Authority vide their letter dt.03.05.2016 informed that CCTV
footage is not available as it was overwritten whereas the present claim of the management is that there is no
camera infront of the workmen’s dress changing room. Similarly the punching details of Sri.S.K. Nazimudeen
was denied to the workman on the ground that he was not cited as a witness and therefore are extraneous to the
present disciplinary action. Since the case of the workman is that the complaint originated after a conspiracy
hatched at the instance of Sri.S.K.Nazimudeen who is the leader of a splinder group trade union, REU with the
management. He was also a witness in Crime n0.853/2015 which is a connected criminal case. The denial of the
punching details of Sri.S.K.Nazimudeen and Sajeevakumar is yet another example of violation of principles of
natural justice. A plain reading of the enquiry report would show that the Enquiry Officer did not discuss or
analyze the evidence adduced and no reasoning is discernable from the enquiry report as to how he arrived at a
conclusion of guilt. The workman never submitted any voluntary application for settlement of provident fund.
The management compelled the workman to do so. The provident fund amount offered by the management is
accepted by the workman without prejudice to his right to challenge the proceedings which ended in his
dismissal. The management was compelling the workman to accept all the dues so as to make it appear that he
accepted the punishment without any further grievance. The workman never caused any damage and loss to
the company and therefore the forfeiture of his gratuity by the management is illegal. The bias at the part of
the Enquiry Officer is visible from his approach in two enquiries against the workman and the complainant.
The Enquiry Officer found that there was wordy quarrel between two employees. The Enquiry Officer found
the workman guilty whereas the enquiry against Mr.Sajeevakumar and Sri.Sasikumar were closed holding that
the charges against them were not true. In the original complaint filed by Sri.Sajeevakumar it was mentioned
that the alleged incident was witnessed only by Sri.Sasikumar. Additional witness were later introduced into
the enquiry only to show that the enquiry was conducted in an impartial manner. All the additional witness
produced in the enquiry except Mr.Noufal are persons expelled from CREA union. Considering the sensitive
nature of work being done in the management company it cannot be believed that the camera footage will be
overwritten within such short duration. The claim of the management that they were not aware of the criminal
case pending against the complainant is not correct. The management imposed the maximum penalty of
dismissal from service of the management on the workman immediately after disposal of criminal M.C. by the
Hon’ble High Court of Kerala. The workman as the General Secretary of the trade union has filed many
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complaints against the management in the interest of the employees in general which provoked the
management to take action against the workman with the support of the rival union. The past record of
disciplinary cases alleged by the management against the workman is not fully correct. One of the cases is
closed by the management itself and another case is pending adjudication before the Tribunal. Even taking into
account the alleged past record the present punishment is not warranted in the facts and circumstances of this
case.

10. When this industrial dispute was pending, the management filed M.P.N0.01/2018 U/s 33(2)(b) of
Industrial Disputes Act, 1947 seeking approval of this Tribunal for the punishment of dismissal from the
service of the company awarded to workman. The management also produced the enquiry file in the said M.P.
This Tribunal after elaborately considering the evidence on record vide order dt.23.09.2019 held that approval
cannot be granted for the punishment of dismissal from the service of the company awarded to the workman in
view of the fact that it is a clear case of victimization and unfair labour practice by the management against the
workman and the punishment awarded is disproportionate to the charges alleged and proved against the
workman. The management challenged the order before the Hon’ble High Court of Kerala in W.P.(C)
n0.29406/2019. The Hon’ble High Court vide order dt.28.02.2020 held that due to the denial of opportunity
to the management to give evidence to substantiate their case in view of the specific request, the order of this
Tribunal cannot be sustained and the matter is remitted back to this Tribunal. The workman preferred appeal
as W.A. n0.757/2020 and the Division Bench of the Hon’ble High Court of Kerala vide its order dt.12.08.2020
held that when the Tribunal found that the domestic enquiry suffered from one or the other ailments it shall
permit the parties to adduce their respective evidence and on appraisal thereof the Tribunal shall conclude its
enquiry whether they discharge or any other punishment including dismissal was justified. The Division
Bench of the Hon’ble High Court of Kerala therefore approved the decision of the Single Bench holding that
“the Tribunal shall decide the matter untramelled by any observation in this judgment or in the judgment of
the learned Single Judge as they have be made only for the purpose of deciding the issue raised for
consideration’’.

11. After the M.P. 01/2018 is remanded to this Tribunal, the learned Counsels appearing on either side
agreed that since the matter related to a common incident and evidence to be adduced in both the cases are
same, M.P.01/2018 and the present industrial dispute can be adjudicated together by adducing common
evidence. Hence common evidence was taken in M.P.01/2018 and 1D.02/2019. The evidence of MW1, the
Enquiry Officer taken in M.P.01/2018 is also adopted in this industrial dispute.

12. The workman produced Exbt.W1 to W65 and examined himself as WW1. The management
produced Exbt.M1 to M35 and examined witness MW1 to MW7. On completion of the pleadings and
evidence the following issues were framed for adjudication.

13. On the basis of the pleadings, evidence, both oral as well as documentary, the following issues are
framed for final decision.

14. Issues

1. Whether the workman is a protected employee and if so, prior permission U/s 33(3)(b) of ID Act
is required before the dismissal of the workman ?

2. Whether the disciplinary enquiry against the workman is conducted in a fair and proper manner
following the principles of natural justice and also as per the provisions of Certified Standing
Orders ?

3. Whether the findings of the Enquiry Officer and Disciplinary Authority are supported by legal
evidence?

4.  Whether there is any case of victimization or unfair labour practice against the workman by the
management ?

5. Whether the punishment imposed on the workman by the management is proportionate to the
charges proved against the workman?

6. Relief and cost ?
15. Issue No.1

The Counsel for the workman argued that the workman is a protected workman and hence the management
should have taken prior approval under Section 33(3)(b) of the ID Act. Explanation to Section 33(3) defines a
protected workman as a member of the executive or other office bearers of a registered Trade Union connected
with the establishment and recognized as such in accordance with the rules made in this behalf. According to
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Rule 61 of Industrial Dispute (Central)Rules 1957, every registered Trade Union connected with an industrial
establishment to which the Act applies shall communicate to the employer before the 30" of April every year,
the names and address of such officers of the Union who are employed in that establishment and who in the
opinion of the Union should be recognized as protected workman. The employer shall recognize such workman
to be protected workman for the purpose of sub section 3 of the said Section and communicate to the Union in
writing within 15 days of the receipt of the names and address. The list of employee is recognized as protected
workman for the period of 12 months from the date of such communication. According to the Counsel for the
management, the Union headed by the workman has given a list of 5 employees to be treated as protected
workman. However the management did not accept the same and communicate the approved list to the Union
as required under Para 61(2) of the Industrial Dispute (Central) Rules 1957. The learned Counsel for the
management also submitted that since the Union has not taken up the matter with the Regional Labour
Commissioner, the dispute regarding non-recognition as required under para 61(4) of ID(Central) Rules 1957,
the workman cannot claim the status of a protected workman and no prior approval is required for dismissing or
discharging the workman.

16. The workman did not produce any document to the effect that recognition was granted to the list
forwarded by the Union to the Management. The workman has no case that they look up the matter with
Regional Labour Commissioner as required under the Rules. Hence the workman cannot claim that he is a
protected employee.

Hence the issue is decided in favour of the management and against the workman.
17. Issue No. 2

It is seen that the Enquiry Officer read over charges to the workman during the course of the
proceedings. The workman was allowed to be represented with a person of his choice in the enquiry and the
workman cross-examined all the management witnesses and the workman was allowed to introduce all his
witnesses in the enquiry and mark the documents. Generally it can be seen that the requirements of natural
justice are met in the conduct of the enquiry by the Enquiry Officer. One serious allegation made against the
Enquiry Officer by the workman is that the management was allowed to introduce additional witnesses during
the enquiry who were not part of the original witness schedule. The workman cannot find fault with the
Enquiry Officer or the enquiry procedure for accepting additional witness schedule because it is a normal
practice which is being followed in all such enquiries. The crucial question in this case is whether there was any
denial of opportunity to the workman to cross examine those witnesses. It is seen from the proceedings that the
Enquiry Officer allowed the workman to cross examine all the management witnesses. The Enquiry Officer did
not object the introduction of any witness on the side of the workman or any document in the enquiry. The
learned Counsel for the workman argued that denial of CCTV footage is a clear violation of principles of natural
justice. The CCTV footage is denied by the management and not the Enquiry Officer and the workman failed
to take any further action to disprove the management. It is also argued by the learned Counsel for the workman
that denial of punching details of Sri.S.K.Nazimudeen also amounts to violation of principles of natural justice.
There is nothing on record in the enquiry to show any connection with the issues raised therein. Hence denial
of punching details of Sri.S.K.Nazimudeen without in any way affect the finding of the Enquiry Officer.

Considering all the above facts, circumstances and evidence on record, | am inclined to hold that the
enquiry is conducted in a fair and proper manner.

Hence the issue is answered in favour of the management and against the workman.
18. Issue No.3

The workman joined the service of the management company on 01.12.1983 in Grade 1 and he was
promoted periodically and was working as Craftsman in Grade 6 in power and utility department. On
16.10.2015 the management received Exbt.W2 complaint from one Sri.Sajeevakumar J of maintenance
department alleging that on 16.10.2015 when he was coming out of the dress changing room along with
another employee Sri.Sasikumar, the workman who was coming in the opposite direction abused Sri.Sasikumar
using the cast name of Sri.Sajeevakumar. It is also alleged in Exbt.W2 that Sri.Sajeevakumar responded
saying that the workman himself is cheating the public, employees and also Sri.Sajeevakumar. At that time
the workman removed his belt and adopted a threatening posture using abusive language. Sri.Sajeevakumar
also responded using abusive language. Hearing the noise, some people took the workman inside the dress
changing room. It is also alleged in the complaint that when Sri.Sajeevakumar was a member of CREA, it was
decided to compensate him for his loss because of the punishment imposed by the management. It is further
alleged that the workman took Rs.20,000/- out of the above compensation of Rs.50,000/- and the workman
used to abuse him when ever he demanded the balance amount. It is also stated in the complaint that
Sri.Sasikumar M.R. was a witness to the proceedings. On the basis of the above complaint, the management



[ATT 1—E 3(ii)] AT T TSI : TFGEY 30, 2021/FTid 8, 1943 1915

issued M3 show cause notice dt.26.11.2015. The workman filed his reply dt.12.12.2015, in the reply the
workman denied that the workman abused Sri.Sasikumar and Sri.Sajeevakumar and stated that infact
Sri.Sajeevakumar and Sasikumar abused him on 16.10.2015 at 8.15 am when he was entering the dress
changing room. It is also stated that he has made a complaint against Sri.Sajeevakumar and Sri.Sasikumar on
the same day. It is also stated that he has filed a complaint with the Police against Sri.Sasikumar and
Sajeevakumar on 17.10.2015. The workman also pointed out in his reply that if he abused Sri.Sasikumar, why
he has not filed any complaint with the management or with the Police. The workman also alleged in the filing
of the complaint against him was a conspiracy between Sri.Sajeevakumar and Sri.Nazimudeen S.K., General
Secretary of REU the rival union. The workman also stated in his reply that there was no witness to the
incident and only Sri.P.U.Vinodkumar of Finance department came to the spot hearing the shouting of
Sri.Sajeevakumar and this can be checked from the CCTV camera installed infront of the canteen
building/changing room entrance to verify whether any of the witness mentioned by Sri.Sajeevakumar in his
Police complaint were present at the time of the incident. The management found that the explanation offered
by the workman is not satisfactory and therefore issued a charge sheet and notice of enquiry dt.23.12.2015
which is marked as Exbt.M5. According to the charge sheet, the following misconducts under the Certified
Standing Orders of Bharat Petroleum Corporation Ltd-Kochi Refinery were raised against the workman.

1. Riotous or disorderly behaviour or any act subversive to good discipline (Clause 29.14 of
Standing Orders)

2. Threatening, intimidating or coercing any other employee (Clause 29.15 of Standing Orders)

3. Assault, either provoked or otherwise, making false acquisition, use of impolite or insulting
language against any other employee (Clause 29.16 of Standing Orders)

Sri. A. Sreekumar was appointed as the Enquiry Officer and Sri.Prathapan C.K. was appointed as the
Presenting Officer. The Enquiry Officer after conducting the enquiry submitted his report dt.12.04.2017
holding that the act of the workman amounts to riotous or disorderly behaviour and an act subversive to the
discipline, threatening and intimidating another employee and use of impolite and insulting language against
another employee. It was also held that the workman is guilty of misconduct under Clause 29.14, 29.15 &
29.16 of the Certified Standing Orders of Bharat Petroleum Corporation Ltd- Kochi Refinery. A copy of the
report of enquiry was forwarded to the workman vide Exbt.M6 dt.27.04.2017. The workman submitted his
reply vide Exbt.M7 letter dt.16.05.2017. The management issued a second show cause notice vide Exbt.M8
dt.12.02.2018 proposing to impose a punishment of dismissal from service of the company against the
workman. The workman vide Exbt.M9 dt.28.02.2018 replied to the show cause notice and the management
vide Exbt.M10 order dt.06.03.2018 awarded the punishment of dismissal from the service of the company with
immediate effect. The workman was also paid Rs.1,21,714/- being the wages for one month.

19. Now, what are the charges levelled against the workman by the management. According to the charge
sheet dated 23.12.2015, the following three charges were leveled against the workman -

(i)  Riotous or disorderly behaviour or act subversive to good discipline
(if)  Threatening, intimidating or coercing any other employee

(iii) Assault, either provoked or otherwise, making false acquisition, use of impolite or insulting
language against any other employee.

Clause 29(14) of the certified standing orders reads as follows-

“Surrounding, blocking or detailing the company officers, supervisors, workmen or any other workmen
either inside or outside the premises. This includes riotous or disorderly behavior or any act subversive
to good discipline.”

Clause 29(15 & 16) of the Certified Standing Orders are reproduced in the charge memo as such. The
details of the charge sheet are available in the show cause notice dated 26-11-2015 issued to the workman.
According to the show cause notice, on 16-10-2015, morning around 8.15 AM, the workman while entering the
change room of the management, abused Sri. Sasikumar M.R using filthy language. Subsequently he pulled out
his belt with an intention to beat Sri.Sajeevakumar another employee and abused him calling him by his caste
name. It is also alleged in the show cause notice that the workman was in the habit of continuously abusing
and teasing Sri. Sajeevakumar. In the reply given by the workman on 12-12-2015, the workman denied the
above allegations. According to the workman, Sri. Sasikumar M.R. and Sajeevakumar J abused him when he
was entering the dressing room on 16-10-2015. The incident was orally reported to DGM (Maintenance) and
DGM (HR & IR) on the same morning. A written complaint was also submitted to the DGM through proper
channel. The abusive language reproduced in the show cause notice was a deliberate attempt to tarnish the



1916 THE GAZETTE OF INDIA : OCTOBER 30, 2021/KARTIKA 8, 1943 [PART I1—SEC. 3(ii)]

image of the workman. It is also pointed out in the reply that the workman is the General secretary of a major
recognized Trade Union in the management organization and he continues to be the General secretary for the
last 22 years. The workman has also filed a complaint against Sri.Sajeevakumar J and Sri.Sasikumar M.R. at
Ambalamugal Police Station. Sri.Sajeevakumar J also filed a complaint with Circle Inspector, Thripunithara
Police Station. Sri.Sajeevakumar is expelled from the Union headed by the workman and is at present a
member of the rival Union. He has also put the members of his Union i.e. REU as witness in the police
complaint. Sri.Sajeevakumar J is the main complainant against the workman. He is examined as MW1 in the
departmental enquiry. In his evidence before the Enquiry Officer, Sri.Sajeevakumar J stated that at present he
is a member of Refinery Employees Union (REU). It is also stated by him that he was earlier the member of
CREA Union which is headed by the workman. It has also come out in evidence that he is dismissed from the
CREA Union for anti union activities. It has also come out in evidence that there is some rivalry between him
and the workman regarding payment of Rs.20,000/- being compensation for participating in some agitation
called by CREA Union headed by the workman. Sri.Sasikumar M.R is examined as MW?2 in the departmental
enquiry. According to his deposition, the workman used abusive language against him and he came shouting
with his belt as if to beat him. It has also come out that Sri.Sasikumar M.R was a member of CREA Union and
later left the Union and joined REU. He continues to be a member of RE Union. According to him, the
workman used abusive language against him and not against Sri. Sajeevakumar. According to his evidence,
the workman was only indirectly abusing Sri.Sajeevakumar by shouting at him. It has also come out in
evidence that though the workman abused Sri.M.R.Sasikumar directly, he did not file any complaint to the
management or with the Police. Sri.Salim Raj P.R. is examined as MW3 in the enquiry. He also admitted that
he was a member of CREA Union but he was expelled from the Union for some anti union activity and at
present he is a member of RE Union. Sri. Noufal K was examined as MW4 in the enquiry and according to him,
he was a member of CREA Union and later resigned because of some difference of opinion with the workman
regarding the expenditure of the Union. Sri. Aby Thomson Kuruvila was examined as MWS5 in the enquiry and
he was also a member of CREA Union and later joined RE Union and at present, he continues to be a member
of RE Union. All these witnesses gave evidence in the enquiry on the request of Sri. Sajeevakumar J. Similarly
if we examine the evidence on the side of defence, in the enquiry, it can be seen that all the witnesses belong to
CREA Union headed by the workman. From the evidence of Sri. M.R.Sasikumar MW6 in the enquiry, it is very
clear that the workman was shouting at him using abusive language but the case of the management is that the
workman abused MW?2, Sri.Sajeevakumar J. The Enquiry Officer in his report failed to notice these
differences in the charge sheet and also the evidence available on record. Further it can be seen that there is
absolutely no evidence in the enquiry regarding the 3™ allegation in the show cause notice that the workman
habitually abused and teased Sri. Sajeevakumar J.

20. It may be relevant to point out in this context that the workman as well as Sri.Sajeevakumar J filed
complaint about the incident with the management. They also filed complaint with the Police regarding the
incident. The management took action against both the employees and Sri. Sajeevakumar was exonerated of
the charges on the basis of the complaint filed by the workman. Similarly the complaint filed by the workman
with the Police against Sri.Sajeevakumar and Sri.Sasikumar M.R. also ended up in acquittal. The complaint
filed by the workman against Sri.Sajeevakumar was numbered as CC 509/2015 and one of the grounds on which
Sri. Sajeevakumar was acquitted is that “ there is no evidence to suggest that there were persons other than the
complainant and both accused in the alleged place of incident when the accused are alleged to have uttered
obscene words ”. It is clear from the above finding by the Court of Judicial Magistrate, Chottanikara that other
than the workman and Sri. Sajeevakumar J and Sasikumar M.R, no other witness was available when the
incident took place. Hence it is very clear that the witnesses introduced in the enquiry by the management other
than Sri.Sajeevakumar J and Sri.Sasikumar M.R. were arrayed as witness only because of the Union rivalry
and personal animosity between the workman and Sri. Sajeevakumar J. All the additional witnesses on the
management side has clearly stated that they are deposing in the enquiry on the request of Sri. Sajeevakumar J.
The Enquiry Officer however ignored all these facts to hold that all the charges against the workman are
proved.

21. On a perusal of the enquiry report, Exbt.M6 it can be seen that the Enquiry Officer re-produce the
english translation of the evidence given by the witnesses in the enquiry. The analysis of the evidence is
confined to para 5.1.20 of the enquiry report which is re-produced hereunder. “MW21 Complainant and MW2
who was accompanying him at the time of alleged incident stated that the contents of Exbt.M1 complaint were
true facts. MW2, MW3, MW4 and MWS5 corroborated the deposition of MW1. Even the depositions of defence
witnesses support the management contention that a wordy quarrel took place at the change room entrance on
16.10.2015 morning. None of the defence witnesses other than CSE witnessed the alleged incident. DW1 being
the charge sheeted employee is an interested witness and there is no corroboration for his oral evidence. The
defence contention is based on trade union rivalry and personal enmity. Both parties have quoted several earlier
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instances in support of their contentions of previous enmity. It is to be taken into consideration that defence
of previous enmity is a double edged weapon ”’.

22. The Enquiry Officer further concluded at para 5.2.1 that “ the acts on the part of CSE as proved under
issue ‘A’ above amounts to riotous or disorderly behavior, an act subversive to discipline, threatening,
intimidating another employee and use of impolite and insulting language against another employee. Therefore
Sri.Surendran Nair, Staff N0.81205 is guilty of misconduct under Clause 29.14, 29.15 and 29.16 of the
Certified Standing Orders of Bharat Petroleum Corporation Limited-Kochi Refinery ”. It is interesting to
observe that the same Enquiry Officer conducted the enquiry against Sri.Sajeevakumar J and Sri.Sasksikumr
M.R. and held that the charges against them were not proved as the witnesses who gave evidence in that
enquiry were all interested witness as they were members of CREA and the complainant Sri.P.N.Surendran
Nair was the Secretary of the said Union. In this case, as already pointed out, all the witness examined in the
enquiry except one were members of the rival union. The only other witness also resigned from CREA in view
of some difference of opinion with the workman. Effectively there was no independent witness. However the
Enquiry Officer felt that the evidence given by the witnesses are reliable against the workman. The Court of
Session, Ernakulam Division in Criminal M.C. no.157/2019 in SC no.866/2018 filed by the workman to
discharge him from the offence U/s 3(I)(X) of the SC & ST Act and Sec 294 (B) of IPC found that “ the
persons allegedly available at the place of incident where the petitioner, defacto complainant and CW only
(Exbt.47) *°. In Exbt.W50, the judgment of the Judicial First Class Magistrate, Chottanikkara in calendar
case no.509/2015, in the complaint filed by the workman against Sri.Sajeevakumar J and Sasikumar M.R.
also the Court found that

“ there is no evidence to suggest that there were persons other than the defacto complainant and both
accused in the alleged place of incident when the accused are alleged to have uttered abusive words. >’

It can be seen from the above findings that other than the workman, Sri.Sajeevakumar J and
Sri.Sasikumar M.R., no other witnesses were present at the spot of the incident. Further it can also be seen that
the Exbt.W2 is the original complaint filed by Sri.Sajeevakumar J before the DGM maintenance on
16.10.2015. In this complaint the allegation of the defacto complainant MW1 Sri. Sajeevakumar J is that the
workman abused Sri.Sasikumar M.R. It is also stated in the complaint that Sri. Sajeevakumar also responded
stating that the workman is a cheat, cheating the general public, the employees and also the complainant. It
further stated that at this stage the workman threatened the defacto complainant with his belt, for which
Sri. Sajeevakumar J also responded in the same way. At this point of time hearing the noise somebody came
and took the workman to the changing room. The complaint further proceeds to explain the animosity between
Sri. Sajeevakumar and the workman. According to the complaint, the union headed by the workman decided to
give Rs.50,000/- from the union fund to Sri. Sajeevakumar. The workman gave Sri. Sajeevakumar only
Rs.30,000/-. The balance of Rs.20,000/- was taken by the workman. On the other hand a perusal of Exbt.W1,
which is the complaint filed by the workman against Sri. Sasikumar and Sajeevakumar J, it is seen that those
two employees abused the workman. It is also proved in this proceedings that the allegation of the complainant
that the workman took Rs.20,000/- is not correct. In this context other than the interested witnesses there is no
other evidence inthe enquiry to hold that the charges against the workman are proved. As already pointed
out there is no discussion in the enquiry report as to how the Enquiry Officer arrived at the conclusion that the
charges levelled against the workman are proved. The evidence available in the enquiry would only prove
that there was a wordy quarrel between the workman, MW1 and MW?2. The finding otherwise that the
charges of riotous behavior are proved is without any substantial legal evidence. The Enquiry Officer failed
to take note of the relevant facts, evidence and circumstances before arriving at his findings.

Hence | hold that the finding of the Enquiry Officer is not based on legal evidence and findings are
therefore perverse to that extend.

23. A copy of the enquiry report was forwarded to the workman vide Exbt.M6 letter dt.27.04.2017. The
workman filed Exbt.M7 reply. The management issued the second show cause notice cum suspension order
from service vide Exbt.M8 dt.12.02.2018. In Exbt.M8, the management also included the past records of
misconduct of the workman. In Exbt.M8 the management accepted the finding of the Enquiry Officer that
the charges were proved. As already pointed out, the finding of the Enquiry Officer that the charges levelled
against the workman are proved is without any legal evidence. For having accepted the above finding of the
Enquiry Officer without properly appreciating the evidence available on record, it can be safely concluded that
the finding of the Disciplinary Authority in Exbt.M10 that the charges levelled against the workman are
proved is also without any legal evidence.

Hence the issue is decided in favour of the workman and against the management holding that the
finding of the Enquiry Officer and therefore that of the Disciplinary Authority are without any legal evidence.



1918 THE GAZETTE OF INDIA : OCTOBER 30, 2021/KARTIKA 8, 1943 [PART I1—SEC. 3(ii)]

24. As already pointed out, the management in this case filed M.P. n0.01/2018 seeking approval of this
Tribunal for the punishment of dismissal from the service of the company awarded to the workman under
Clause (b) of sub clause (2) of Sec 33 of Industrial Disputes Act, 1947. This Tribunal vide its order
dt.23.09.2019 held that approval cannot be granted. This Tribunal found that the disciplinary enquiry is
conducted in a fair and proper manner. However the finding of the enquiry is not based on any substantial
legal evidence as the Enquiry Officer failed to take note of the relevant facts, evidence and circumstances
before arriving at his findings. Hence it is found that the finding of the Enquiry Officer is perverse to that
extend. The said order was challenged before the Hon’ble High Court of Kerala in W.P.(C) no0.29406/2019.
The Single Bench of the Hon’ble High Court vide its order dt.28.02.2020 held that this Tribunal ought to have
given a further opportunity to the parties before finding that domestic enquiry is vitiated by perversity or any
other incurable defects. The workman challenged the above said order in W.A.n0.757/2020 and the Division
Bench of the Hon’ble High Court of Kerala dismissed the appeal vide its order dt.12.08.2020. The Division
Bench of the Hon’ble High Court of Kerala held that when the Labour Court/Tribunal finds that the domestic
enquiry suffers from one or the other legal ailment, the Labour Court/Tribunal shall permit the parties to
adduce their respective evidence and on appraisal thereof, the Labour Court/Tribunal shall conclude its enquiry
whether the discharge or any other punishment including dismissal was justified. The Division Bench of the
Hon’ble High Court also held that the Tribunal shall decide the matter untrammeled by any observation in the
judgment or in the judgment of the learned Single Judge as they have been made only for the purpose of
deciding the issue raised for consideration. When the matter was taken up for further evidence of the respective
parties, the Counsels agreed that the evidence can be taken jointly in M.P.01/2018 and this industrial dispute
and the matter can be heard together. Since this Tribunal has already found that the finding of the Enquiry
Officer is not based on legal evidence and the findings are to that extend perverse the management was
allowed to adduce evidence to substantiate the charges against the workman. On conclusion of the evidence of
the management, the workman was also allowed to adduce his evidence.

25. The management examined all the witnesses who were examined in the domestic enquiry as MW?2
to MW6. Further the management also examined MW?7 to substantiate their case. The management also
produced Exbts.M1 to M35 to substantiate the charges against the workman. Exbt.M1 to M15 are documents
which form part of the enquiry file. Exbts.M16 to M30 are documents to support the case of the management
regarding the earlier misconducts alleged against the workman and the punishment imposed on him and
Exbt.M31 to M35 are documents to prove that the retirement benefits such as provident fund are settled to the
workman.

26. The workman also filed Exbt. W1 to W65 to prove his innocence in the case and examined himself as
WW1.
27. Now the question is whether the management succeeded to prove the charges against the workman.

As already stated the Enquiry Officer failed to examine the evidence on either side in the right perspective. The
fact remains that the defacto complainant MW2 and the workman are part of rival unions. The defacto
complainant was expelled from the union headed by the workman. According to the first complaint filed by
the defacto complainant MW2 it is very clear that the workman was addressing the MW6 Sri. Sasikumar
M.R. when the incident took place. Sri.Sasikumar did not file any complaint with the management or with the
Police. Itis also clear from the original complaint Exbt.W2 filed by MW2 that he shouted at the workman
using abusing language. Exbt.W2 also narrates the reason why MW?2 is antagonized against the workman.
According to W2 complaint, the union headed by the workman decided to compensate MW2 for some
punishment imposed by the management by paying a lumpsum amount of Rs.50,000/-. However the
workman took Rs.20,000/- out of the said amount which was not returned to him. The workman produced
Exbt.W20, the minutes of the general body meeting wherein it was decided to give Rs.50,000/- to MW?2 in two
instalments. First instalment of Rs.30,000/- immediately and balance Rs.20,000/- after the company introduces
check of facility for deducting subscription through Bank. Further it is seen that in the general body meeting
on 27.07.2004 MW?2 demanded Rs.50,000/- in one instalment and when the union refused to consider his
request he started abusing the General Secretary ie., the workman and the other union representatives.
Accordingly, the general body ratified the decision of the executive committee to expel MW2 from the
primary membership of CREA. Hence it is very clear that the reason given by the MW2 alleging that the
workman has taken the money Rs.20,000/- out of the Rs.50,000/- approved by the union is not correct. Further
from Exbt.W1 dt.16.10.2015 it is seen that the workman filed a complaint against MW2 and MW6 stating
that both MW2 and MW6 used abusive and rude language against him. On a perusal of the evidence of MW2
and MW6 given in this proceedings it is seen that they have given the evidence almost same as that given
during the enquiry. MW?2 stated in the present proceedings that on 16.10.2015 at 8 am after punching,
Sri.Surendran Nair talked to Sri.M.R.Sasikumar (MW8) in the first instance. He also stated that Sri. M.R.
Sasikumar (MW6) never filed any complaint regarding this incident with the management or with the Police.



[ATT 1—E 3(ii)] AT T TSI : TFGEY 30, 2021/FTid 8, 1943 1919

MW?2 also stated that since he gave evidence in the domestic enquiry, if he fail to give evidence before this
Tribunal the management threatened to throw him out of employment. According to MW6 Sri. Sasikumar M.R.
the workman addressed him and abused MW?2. He also admitted that he has not filed any complaint with the
management. Both the witnesses agreed that they were members of Cochin Refineries Employees Association
(CREA). He also stated that Sri. Sajeevakumar resigned on his own from Cochin Refineries Employees
Association(CREA) which is contrary to the evidence available on record. Sri.Salimraj P. R. was examined as
MW3. He also agreed in his evidence that he was a member of CREA and later he was expelled from the
primary membership of the association by the workman. He also stated that he heard the workman using
abusive language against Sri.Sajeevakumar and Sasikumar. Sri.Noufal K. was examined as MW4 in this
proceedings. He also admitted that he was a member of CREA and later resigned from the association and
joined the union. According to him he heard Sri.Surendran Nair talking loudly to Sri.Sasikumar and
Sajeevakumar. Sri. Aby Thomas Kuruvila was examined as MWS5. He heard the workman shouting at
Sri.Sajeevakumar and Sri.Sasikumar. He also resigned from CREA and joined REU along with
Sri.Sajeevakumar. Sri.Shibu Mani Dy.General Manager (ER) was examined as MW?7. He is not an eye witness
to the incident and he only deposed regarding the previous incidents involving the workman. He also admitted
that he was a witness against the workman in 1D.27/2011 before this Tribunal.

28. On a perusal of the above evidences it can be seen that all the witness produced by the management
before this Tribunal except MW1 and MW7 were members of CREA in which the workman was the General
Secretary. For some reason or other, all these witness were expelled from the association and they later joined
the rival union. Hence the evidence given by these witnesses will have to be weighed in the context
appropriately. As already pointed out the two witnesses who were available at the time of the incident was
MW2 and MW6. The Court of Session, Ernakulam in SC N0.866/2018 (Exbt.W47) and Judicial 1* Class
Magistrate Court in CC 509/2015 (Exbt.W24) in related but separate criminal cases found that there were no
other persons other than the workman, MW2 and MW6 at the alleged place of incident when the workman
uttered abusive language against MW2 and MW6. The learned Counsel for the management relied on the
decision of the Hon’ble Supreme Court of India in Union of India Vs Bihari Lal Sidhana, AIR 1997 SC 3659
and the decision of the Hon’ble High Court Jharkhand in Management of Amlabad Colliery Vs Their
Workman, 2010 (4) SLR 653 to argue that acquittal in a criminal case does not tantamount to automatic setting
aside of order of dismissal from service. In this case though the workman is acquitted in the related criminal
case, the same is not at all considered as a ground while deciding this case as standard of proof in criminal cases
and departmental enquiries are different. It is only pointed out that two Criminal Courts which handled the
related issues also found that the presence of other witnesses other than the workman, MW2 and MW6 at the
place of incident is doubtful. The only fact that can be seen to be proved through these evidences is that there
was some altercation between the workman and MW2 and MW6 infront of the dress changing room on
16.10.2015, both workman and MW2 using abusive language. In view of the above, the finding of the
Disciplinary Authority that the charges against the workman are true is without any legal evidence and to
that extend it is perverse.

29. The learned Counsel for the management relied on the decision in Mahendra and Mahendra Ltd Vs
N. B. Naravade and others, Civil Appeal nos.1507 and 1508/2003 to argue that using abusing language by
the workman will amount to a serious misconduct and punishment of dismissal is not disproportionate to the
proved misconduct. In the above case, the charge against the workman was that he used abusive and filthy
language against his supervisor twice. The enquiry conducted against him reported that the chargers levelled
against the workman are true. Though the Labour Court found that the charges levelled against the workman
are true, the Court held that the dismissal imposed on the workman was harsh and improper and therefore
substituted with a punishment by directing the management to reinstate the workman with continuity of service
but with 2/3" of back wages. The appeal before the Single Judge of the Hon’ble High Court was dismissed.
The Division Bench of the Hon’ble High Court in appeal also upheld the finding of the Single Bench that the
dismissal of the workman is too harsh but reduced the back wages to 60%. The Hon’ble Supreme Court of
India after considering the facts and circumstances of this case held that use of abusive language against a
superior officer that too not once but twice in the presence of his subordinates cannot be termed to be an
indiscipline calling for a lesser punishment in the absence of any extenuating factor. The learned Counsel for
the workman, on the other hand, relied on the decision of the Hon’ble Supreme Court in Ved Prakash Gupta
Vs Delton Cable India Pvt Ltd, 1984 KHC 645 wherein the Hon’ble Supreme Court held that awarding
extreme punishment of dismissal for abusing a co-worker or an officer of the management itself will amount to
victimization and unfair labour practice. In the above case one of the charges against the workman was that he
abused one of his colleague and an officer in a filthy language.

30. On an overall analysis of the evidence available on record it is clear that the only charge that is
proved against the workman is that of a wordy quarrel between the workman and MW2 and MW®6 infront of
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the dress changing room entrance on 16.10.2015. At the best, it can amount to “using insulting language against
any other employee” under Clause 29.16 of the Standing Orders. The evidence as discussed above will not
support the other charges levelled against the workman.

Hence the finding of the Enquiry Officer is without any legal evidence. The finding of the
Disciplinary Authority even after adducing fresh evidence by the management is not having the support of any
legal evidence.

Hence the issue is decided in favour of the workman and against the management.
31. Issue No.4

The line of demarcation between the case of unfair labour practice and victimization is very slender and quite
often indistinct. The two concepts if not synonymous, atleast considerably overlapped. The concept of
victimization has acquired considerable significance in the area of disciplinary action in the context of
industrial law. Victimization means that the workman concerned is innocent and yet he is being punished
because he has in some way displeased the management. Another incident of victimization is when an
employee has committed an offence but he is given a punishment quiet out of proportion to the gravity of
offence simply because he has incurred the displeasure of the management or as held by the Hon’ble Supreme
Court in Management of FICCI Vs R. K. Mital, 1971 1 LLJ 630, 647(SC) the punishment is such as no
reasonable employer could impose under such circumstances. Inflicting grossly monstrous punishment for a
trifle or venial breach of duty will also amount to victimization. The mere fact that the domestic enquiry was
held after due observance of rules of natural justice will not show that there could be no victimization. The
Hon’ble High Court of Calcutta in National Tobacco Company of India Ltd Vs Fouthe IT, 1960 2 LLJ
175 (Cal) held that even after finding in favour of the management that the enquiry was in compliance of rules
of justice it is open to the Tribunal to examine the question whether there was victimization or unfair labour
practice.

32. Admittedly the workman is the General Secretary of one of the recognized major trade unions in the
management. The workman produced various documents to establish that he was in the forefront of many
disputes raised by the trade union against the management. Exbts.W39-W44, 45, 50, 51, 52, 53, 54 and 55 are
all evidence regarding the actions taken by the workman against management, pointing out various anomalies
and irregularities in the management. According to the learned Counsel for the workman, the management is
antagonized against the workman being the General Secretary of the association and was trying to terminate
the service of the workman which is a clear case of victimization. The learned Counsel for the workman
further submitted that the attitude of the management towards the workman is very clear from the fact that he
was suspended from the service of the management after completion of the enquiry which is not the regular
practice and the very purpose of suspension is defeated by the same. He also pointed out that the management
is supposed to follow a screening procedure before filing appeals from awards passed by the CGIT which is not
followed in the award in the ID no0.27/2011 which was in favour of the workman. OM dt.08.11.2019 which is
the standing instruction on the screening procedure is produced and marked as Exbt.W57. Exbts.W58 to W65
are correspondence and circulars which clearly shows that the management is required to follow the screening
procedure before approaching the higher Courts in industrial dispute cases. Though the management pleaded
that they were not aware of the instruction they committed that the procedure will be followed in future.

33. Even if it is accepted that the charge of verbal abuse by the workman is proved, the punishment of
dismissal from service can in no way be justified. In M/s.Bharat Iron Works Vs Babubhai Balubhai Patel,
AIR 1976 SC 98, the Hon’ble Court held that “inflicting a monstrous punishment which no rational person
would impose will amount to victimization. However a proved misconduct is anti-thesis of victimization”. In
Hill Construction and Engineering Company Vs Workman, 1965-1-LLJ 462 SC, the Hon’ble Supreme
Court held that the order of punishment itself may be a measure of victimization if the punishment is shockingly
disproportionate to the act of misconduct. In Ved Prakash Gupta Vs Delton Cable India(P) Ltd, AIR 1984
SC 914, where the facts of the case are similar to that of the present case, the Hon’ble Supreme Court held that,

“We are also of the opinion that no responsible employer would ever impose in like circumstances the
punishment of dismissal to the employee and that victimization or unfair labour practice could well be
inferred from the conduct of the management in awarding the extreme punishment of dismissal for a
flimsy charge of abuse of some worker or officer of the management by the appellant within the
premises of the factory ”

It may be relevant to point out that in the present case, the only charge that is proved against the
workman is that there was some altercation between him and two other employees outside the dressing room of
the Management. As rightly pointed out by the learned Counsel for the workman the first show cause notice
was issued to the workman on 26.11.2015, the Enquiry Officer submitted his report on 12.04.2017. However
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the workman was suspended from service vide Exbt.M8 order dt.12.02.2018 defeating the very purpose of
suspension.  Further Exbt.W57 clearly elaborates the screening procedure to be followed in industrial dispute
cases. Those instructions were violated by the management in the case of workman on the ground that copy of
the instructions were not marked to the management. These instances are few examples to establish the attitude
of the management towards workman.

34. Considering the facts and circumstances as explained above, | am of the considered view that
awarding a punishment of dismissal from the service of the company for the misconduct alleged to have been
proved against the workman is a clear case of victimization. According to Section 2(ra), unfair labour practice
means any of the practices specified in the Vth Schedule. Para 5 of Vth Schedule specifies that the discharge or
dismissal of a workman by way of victimization is an unfair labour practice. Further it is also established
beyond reasonable doubt that the management has not imposed the maximum penalty of dismissal in good faith
and is colorable exercise of the employer’s rights which amounts to unfair labour practice.

In view of the above, | am inclined to hold that the dismissal of the workman by the management is a
clear case of victimization and unfair labour practice.

Hence the Issue is decided against the management and in favour of the workman.
35. Issue No.5

The charges levelled against the workman are that of riotous or disorderly behavior or any act
subversive to good disciple, threatening intimidating or coercing any other employee and assault, either
provoked or other wise making false accusation, use of impolite or insulting language against any other
employee. As discussed in the earlier paras, the charge that can be held to be proved on the basis of the
available evidence is that of verbal abuse between two employees outside the dress changing room of the
management company. The punishment imposed by the management for the above misconduct was dismissal
from the service of the management company with immediate effect. After the matter is remitted back by the
Hon’ble High Court, the management introduced MW7 as an additional witness to prove the antecedents of the
workman on previous occasions. The management through MW7 marked Exbt.M11 to M30 to show that the
workman was in the habit of indulging in similar activities and he was also awarded punishment on previous
occasions. The first instance is alleged to have occurred in 1994 wherein 3 day suspension of the workman was
ordered by the management. Exbt.M11 is the corresponding charge sheet wherein it is alleged that the workman
abused another employee. The 2" incident narrated is with regard to unauthorized absence from 01-12-1995 to
19-03-1996 which culminated in a punishment of withholding of one annual increment with cumulative effect.
The 3" incident cited is leaving the work spot without permission or authorization and abusing the senior
executives of erstwhile KRL. According to the management, though the charges were proved, no punishment
was imposed on the workman. The 4™ incident alleged against the workman was for blocking two lady nurses
in the company premises on 06-06-2005 which culminated in a penalty of withholding two increments with
cumulative effect. The learned Counsel for the workman pointed out that this punishment awarded to the
workman is set-aside by this Tribunal vide order dated 7"day of May 2019 in ID N0.27/2011. However the
learned Counsel for the management submitted that the award passed by this Tribunal in 1D.no.27/2011 is
stayed by the Hon’ble High Court of Kerala in W.P.(C) n0.27781/2019(W) by its order dt.18.10.2019. Now the
question is even after taking into account all the above incidents narrated above whether the allegation proved
against the workman will warrant an extreme punishment of dismissal from service. The Hon’ble Supreme
Court of India in Ramakant Misra Vs State of UP, 1982 LAB IC 1790-91 held that an act of adopting
threatening poster though would amount to riotous or disorderly behaviour it would not amount to an act
subversive of discipline. Indiscipline, improper and abusive language may show lack of culture but mere use of
such language unconnected with any subsequent positive action will not warrant the extreme penalty of
dismissal from service. In Ramkishan Vs UOI, AIR 1996 SC 225 the Hon’ble Supreme Court held that
when abusive language is used by anybody against a superior it must be understood in the environment in which
that person is situated and the circumstances surrounding the event that led to the use of the abusive language.
No straight jacket formula could be evolved in adjudicating whether the abusive language in the given
circumstances could warrant dismissal from service. In this case as already pointed out the verbal abuse
between two or three employees took place outside the dress changing room of the management and by
applying any test evolved by the Hon’ble Courts would not warrant an extreme punishment of dismissal from
service. In Saidu Khader Mohiuddin Vs Tamilnadu Public Service Commission, 1997 2 LLJ 111(SC)
the Hon’ble Supreme Court held that the use of temperate language used by the delinquent in his explanation
to the charge sheet would amount to misconduct but the extreme penalty to the misconduct was quite
unwarranted. When the punishment imposed by the management on the workman is shockingly disproportionate
to the charges proved against the workman the Tribunal is entitled to invoke the powers U/s 11A to examine
in totality whether the severity of the charges proved will attract the extreme punishment of dismissal from
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service. In Hindustan Machine Tools Ltd Vs Mohamed Usman, 1983 2 LLJ 386 SC the Hon’ble Supreme
Court held that

“Sec 11 confirs power on the Labour Court to evaluate the severity of misconduct and to assess
whether the punishment imposed by the employer is commensurate with gravity of the misconduct.
The power is specifically confirmed on the Labour Court U/s 11A. If the Labour Court after calculating
the gravity of miscount held that punishment of termination of service is disproportionately heavy in
relation to misconduct and exercise its discretion, this Court, in the absence of any important legal
principles would not undertake to re-examine the question of adequacy or in-adequacy of material for
interference by the Labour Court *’.

In the above case, the Hon’ble Supreme Court refused to entertain the appeal from the Award of the
Labour Court reducing the punishment by setting aside the order of termination of service and substituted it
with the punishment of stoppage of increment for two years. It is a fundamental principle of justice and
jurisprudence that penalty to be imposed for misconduct must by commensurate with the gravity of offence
charged. In this case as already discussed elaborately in the above paras, that even after the additional
evidence adduced by the management the extreme penalty of dismissal from service of management is
shockingly disproportionate and no reasonable person would have imposed such a punishment in the facts and
circumstances of this case.

In view of the above, issue is decided in favour of the workman and against the management.
36. Issue No.5

It has already been found that the finding of the Enquiry Officer and that of the Disciplinary Authority is
not supported by substantial legal evidence. The workman also succeeded in proving that there was
victimization and unfair labour practice by the management. The Hon’ble Supreme Court in Hind
Construction & Engineering Company Ltd. Vs Workman, AIR 1965 SC 917 held that where the
punishment is shockingly disproportionate having regard to the particular conduct and the past records, or is
such that no reasonable employer would ever impose in like circumstances, the tribunal may treat the
imposition of such punishment as itself showing victimization or unfair labour practice.

37. The learned Counsel for the management argued that the workman was paid all the terminal benefits
including notice pay and provident fund benefits. The management also produced Exbt.M31 to M35 to
substantiate their claim. However he was not paid any gratuity as the workman was dismissed for a
misconduct involving moral turpitude. The learned Counsel for the workman on the other hand argued that the
terminal benefits were thrust upon the workman and the acceptance of the terminal benefits will not amount to
acceptance of the dismissal of the workman from the service of the management. Considering the unequal
position between an employer and a needy employee, the acceptance of notice wages and the terminal benefits
cannot be a bar to relief or reinstatement. It would be wrong to draw the inference from the mere fact of
receipt of wages for the notice period or the terminal benefits, that the workman voluntarily gave up his service
and was estopped from claiming reinstatement. In the present case it can be seen that the workman was
continuously fighting the management on the question of his dismissal both before this Tribunal as well as
before the Hon’ble High Court of Kerala regarding the legality of his dismissal and therefore it is not possible
to accept the claim of the learned Counsel for the management that the receipt of the notice wages and also the
terminal benefits will operate as voluntary acceptance of the dismissal by the workman. The learned Counsel
for the management also pleaded that the management lost confidence in the workman. The Hon’ble Supreme
Court of India in Workman of Assam Matches Company Ltd Vs Labour Court, 1973 2 LLJ 279 held
that the mere fact that the relations between the employer and the concerned workman were not cordial or were
strained, would not by itself establish the case of loss of confidence and defeat the relief of reinstatement.

38. As already pointed out in the previous paras, the only charge that is proved on the basis of legal
evidence is that there was some altercation by using abusive language between two or three employees near the
dress changing room of the management company. The punishment of dismissal awarded by the management
on the workman for the above misconduct is shockingly disproportionate to the charges proved against him.
Hence the workman is entitled to be reinstated into the service of the management company. The management
has no case that the workman was profitably employed during the period of dismissal. Hence the workman is
entitled for reinstatement with back wages. However as already pointed out, a part of the charge regarding
using abusive language against a co-worker is proved during these proceedings against the workman. Since the
workman is retiring shortly interest of justice will be met if he is awarded a punishment of 25% cut in his back
wages for the charges proved against the workman and also taking into account the antecedents elaborated by
the management in this proceedings.
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Hence an Award is passed directing the management to reinstate the workman in service with 75%
back wages with immediate effect.

The award will come into force one month after its publication in the official Gazette.

Dictated to the Personal Assistant, transcribed and passed by me on this the 1% day of September,
2021.

V. VIJAYA KUMAR, Presiding Officer

APPENDIX

Witness for the Workman:-

Ww1 - Sri. P.N. Surendran Nair, workman dt.21.06.2021

Witness for the Management:-

MW1 - Sri.Sreekumar A. dt.09.07.2019

MW2 - Sri.Sajeevakumar J. dt.02.02.2021

MW3 - Sri.Salimraj P.R. dt.02.02.2021

MwW4 - Sri.Noufal K. dt.11.02.2021

MW5 - Sri.Aby Thomas Kuruvila dt.11.02.2021

MW6 - Sri.Sasikumar M.R. dt.01.03.2021

MW7 - Sri.Shibu Mani dt.07.04.2021

Exhibits for the Workman:-

W1 - Complaint letter dt.16.10.2015 submitted to DGM (P&U) against Sri.Sajeevakumar J and
Sasikumar M.R. by workman

W2 - Complaint letter of Sri.Sajeevakumar J, dt.16.10.2015 submitted to DGM (Maintenance) against
workman

W3 - Copy of the police complaint dt.17.10.2015 given by workman to Ambalamedu Police Station

W4 - Certified copy of the FIR no0.0852 dt.20.10.2015 submitted at Hon’ble Judicial First Class
Magistrate Court, Chottanikkara

W5 - copy of the police complaint dt.17.10.2015 given by Sri.Sajeevakumar against workman to
Thripunithura Police Station

W6 - Copy of the police complaint dt.20.10.2015 given by Sri.Sajeevakumar against workman to
Ambalamedu Police Station

w7 - Certified copy of the FIR 1no.0853 dt.20.10.2015 submitted at Hon’ble Judicial First Class
Magistrate Court, Chottanikkara

w8 - Copy of the Anticipatory bail Appl no.7794/2015 dt.15.12.2015 from Hon’ble High Court of
Kerala against the case filed by Sri.Sajeevakumar J.

W9 - The certified copy of the judgment in Cri.MC.No0.220/2016 dt.18.02.2016 of Hon’ble High Court
of Kerala

W10 - Certified copy of the final report in FIR no.853 of Ambalamedu Police Station submitted at

Hon’ble Judicial First Class Magistrate Court, Chottanikkara

W11 - Copy of the High Court order dt.04.03.2016 staying further proceedings of the case filed against
workman by Sri. Sajeevakumar J in the Hon’ble Judicial First Class Magistrate Court,
Chottanikkara

W12 - True copy of show cause notice dt.26.11.2015 issued to workman

W13 - Reply to show cause notice dt.26.11.2015 submitted by workman

w14 - True copy of Charge Sheet and Notice of Enquiry dt.23.12.2015 issued to the workman

W15 - True copy of the additional list of Management witness dt.01.03.2016 submitted to Enquiry

Officer



1924

THE GAZETTE OF INDIA : OCTOBER 30, 2021/KARTIKA 8, 1943 [PART I1—SEC. 3(ii)]

W16

W17
W18

W19
W20
w21
w22
W23
w24

W25
W26
wa7
W28
W29
W30

W31
W32
W33
W34
W35
W36
W37
W38

W39

W40

W41

W42

W43

w44

W45

W46

W47

Workman’s request letter dt.15.02.2016 for time punching details on 17.10.2015 of
Sri.Sajeevakumar J and Nazeemudeen S.K.

Reply letter dt.23.02.2016 by the management against workman’s request dt.15.02.2016

Workman’s request letter dt.28.04.2016 for punching and camera details on 16.10.2015 of
Sri.Salim Raj P.R.

Reply letter dt.03.05.2016 from company on workman’s request letter dt.28.04.2016
True copy of General Body Meeting minutes dt.18.11.2003 of CREA

True copy of General Body Meeting minutes dt.27.07.2004 of CREA

True copy of Standing Orders of BPCL Kochi Refinery

True copy of Enquiry Report dt.27.04.2017

Certified copy of the judgment in Calender Case No.CC 509/2015 dt.31.07.2017 of Hon’ble
Judicial First Class Magistrate Court, Chottanikkara

True copy of the reply dt.11.05.2017 submitted by the workman against Enquiry Report

True copy of order in Crl MC N0.1321/2016 dt.06.02.2018 of Hon’ble High Court of Kerala
True copy of Show Cause Notice dt.12.02.2018 issued to workman

True copy of the reply dt.28.02.2018 by the workman against show cause notice dt.12.02.2018
True copy of the dismissal order dt.06.03.2018 issued to workman

True copy of the request letter dt.04.08.2015 for considering Protected Workmen submitted
by CREA

True copy of letter dt.21.09.2011 issued by Govt. of India, M/o Labour and Employment
True copy of letter dt.22.12.2016 for considering Protected Workmen submitted by CREA
True copy of Show-Cause Notice dt.23.03.2018 issued by management

True copy of reply dt.23.04.2018 submitted by the workman

True copy of letter dt.10.05.2018 regarding forfeiture of gratuity issued to workman

True copy of letter dt.23.05.2018 regarding PF & Pension claim issued to workman

True copy of reply dt.29.05.2018 submitted by the workman

True copy of withdrawal request dt.19.11.2005 submitted by two nurses working at KRL
Occupational Health Centre

True copy of letter dt.17.03.2015 regarding Outsourcing of Operational Jobs in BPCL KR
submitted by CREA

True copy of Conciliation Failure report issued by Dy. Chief Labour Commissioner (Central),
Cochin

True copy of complaint dt.19.01.2015 to Dy. Chief Labour Commissioner (Central), Cochin by
CREA

True copy of adjournment letter dt.04.09.2015 issued by Dy. Chief Labour Commissioner
(Central), Cochin to management and CREA

True copy of letter regarding raising industrial dispute against BPCL Management dt.30.01.2017
submitted to Dy.Chief Labour Commissioner (Central), Cochin by CREA

True copy of adjournment letter dt.12.07.2017 issued by Dy. Chief Labour Commissioner
(Central), Cochin to management

True copy of the complaint dt.09.04.2015 to The Secretary, Dept. of Public Enterprises,
New Delhi by CREA

True copy of the complaint dt.14.11.2011 to General Manager(HR), BPCL Kochi Refinery by
CREA

Certified copy of order dt.22.08.2019 in Cri.M.P. N0.1579/2019 in S.C.No0.866/2018 of Hon’ble
Sessions Court, Ernakulam
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W48

W49

W50
W51
W52

W53
W54

W55
W56

W57
W58
W59
W60
W61
W62
W63
W64
W65

Exhibits for

M1
M2
M3
M4
M5
M6
M7
M8
M9
M10
M11
M12
M13
M14
M15

M16
M17

Certified copy of judgment in Cri.Rev.Pet N0.1092/2019 dt.13.02.2020 of Hon’ble High Court
of Kerala

Certified copy of order dt.13.02.2020 of Hon’ble CJM Court, Ernakulam showing the closure of
proceedings in CC 189/2019

Same as W24
True copy of complaint dt.06.03.2017 submitted by CREA to NABL Secretariat

True copy of reply dt.10.08.2016 from Committee on Petitions Branch, Lok Sabha Secretariat to
the representation submitted by workman

True copy of letter dt.10.11.2017 from CREA to the National Commission for Scheduled Castes

True copy of reply dt.28.11.2017 from Ministry of Social Justice Empowerment addressed to
Ministry of Petroleum & Natural Gas

True copy of reply dt.04.12.2017 issued by Ministry of Petroleum & Natural Gas

True copy of letter dt.09.07.2019 issued by Secretary of this Hon’ble Tribunal forwarding the
copy of Award in ID 27/2011

True copy of letter dt.08.11.2019 issued by Govt. of India, M/o Labour & Employment
True copy of letter dt.04.02.2020 issued by Govt. of India, M/o Labour & Employment
True copy of letter dt.24.02.2020 issued by Govt. of India, M/o Labour & Employment
True copy of letter dt.08.09.2020 issued by Govt. of India, M/o Labour & Employment
True copy of reply letter dt.12.10.2020 issued by the management

True copy of reply letter dt.27.01.2021 issued by the management

True copy of letter dt.11.02.2021 issued by Govt. of India, M/o Petroleum and Natural Gas
True copy of letter dt.15.02.2021 issued by Govt. of India, M/o Labour & Employment
True copy of letter dt.08.10.2020 issued by Govt. of India, M/o Petroleum and Natural Gas
Management:-

Domestic enquiry file

Complaint dt.16.10.2015 submitted by Sri.Sajeevakumar J to the management

Show Cause notice dt.26.11.2015 issued by the management to workman

Reply dt.12.12.2015 submitted by workman against show cause notice dt.26.10.2015
Memo of Charges & Enquiry Notice dt.23.12.2015 issued by the management to workman
Enquiry Report dt.27.04.2017 issued by the management to workman

True copy of reply dt.16.05.2017 by workman against Enquiry Report dt.27.04.2017
Show Cause Notice dt.12.02.2018 issued by the management to workman

True copy of the reply dt.28.02.2018 by the workman against show cause notice dt.12.02.2018
True copy of the dismissal order dt.06.03.2018 issued to workman

Show Cause Notice dt.17.05.1994 issued by the management to workman

Copy of the reply dt.27.05.1994 by the workman against show cause notice dt.17.05.1994
Show Cause Notice dt.10.06.1994 issued by the management to workman

Copy of the reply dt.20.06.1994 by the workman against show cause notice dt.10.06.1994

Copy of reply letter dt.30.06.1994 issued by the management to workman against his letter
dt.20.06.1994

Copy of Show Cause Notice dt.16.10.1995 issued by the management to workman
Copy of reply dt.19.10.1995 submitted by workman against the show cause notice dt.16.10.1995
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M18 - Copy of Charge Sheet and Enquiry Notice dt.25.10.1995 issued by the management to workman
M19 - Copy of Show Cause Notice dt.07.07.2000 issued by the management to Workman

M20 - Copy of reply dt.21.07.2000 submitted by workman against the show cause notice dt.07.07.2000
M21 - Copy of Show Cause Notice dt.27.03.1996 issued by the management to workman

M22 - Copy of reply dt.22.04.1996 submitted by workman against the show cause notice dt.27.03.1996
M23 - Copy of Charge Sheet and Enquiry Notice dt.02.05.1996 issued by the management to workman
M24 - Copy of Show Cause Notice dt.04.06.1997 issued by the management to workman

M25 - Certified copy of order dt.07.04.1999 in M.P. 83/1996 of Hon’ble Labour Court, Ernakulam
M26 - Copy of order dt.31.08.1999 2005 issued by the management

M27 - Copy of Show-Cause Notice dt.08.06.2005 issued by the management

M28 - Copy of Charge Sheet and Enquiry Notice dt.11.07.2005 issued by the management

M29 - True copy of order dt.15.05.2009 in M.P.01/2007 of this Tribunal

M30 - Copy of Disciplinary Order dt.29.06.2009 issued by the management

M31 - True copy of the notice dt.23.05.2018 issued by the management

M32 - True copy of the reply dt.29.05.2010 submitted by the workman

M33 - True copy of the settlement dt.18.07.2018 issued by the management

M34 - True copy of the covering letter dt.07.06.2018 issued by the management

M35 - True copy of the letter dt.12.06.2018 issued by the management

e fawelt, 27 srerqae, 2021

T, 744 —3T=NT= foare afa==am, 1947 (1947 F7 14) ¥ a7 17 F 80T | sl
TR qad AT Hi¥e Tfies, a9, T9ea™ & TagdT & gag Harrht o off HiHe FTT 99
ASTHY, TSTEATE & o9 dqae § [y enfe famw § 90T avEr @it aiesor ua 99
AT, TR GHATE (HIH TEAT 65/2012) FT THTIAT FcdT ¢ |

[¥. TA-29011/29/2011-3E 3 (TH)]
2. =T, FA qiua

New Delhi, the 27th October, 2021

S.0. 744.—1In pursuance of Section 17 of the Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the award (Ref. No. 65/2012) of the Central Government Industrial
Tribunal/Labour Court, Jaipur now as shown in the Annexure in the Industrial Dispute between the employers in
relation to the management of M/s. Shree Cement Limited, Ajmer, Rajasthan and Shree Cement Kamgar Sangh,
Ajmer, Rajasthan.

[No. L-29011/29/2011-IR(M)]
D. GUHA, Under Secy.
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Aqdd
PRI WOR AeS ARG va 51 AT, FAYR
HfY.ofr.3mgd & gdHReT |, 65 /2012
IHIN 9. L-29011/29/2011-IR(M)  f&=Ti® 10 /05 /2012
TS agdal, Werie Sf¥ert

AR Tt — SIGTHR, RTOTRRATH .. &

91+

s RS =<,
A I faf,

fOTell—  3OTHR,  ToiRI=

IUReIT —
ureff @ ARG | : S TR T vsdide, @il ufe grRr unidaa)
ureff B RE F: # Nd. Uvey — Ysarde

. grferfaof -
fedi® 03, 09. 2021

1. S HATI YRd WRHR, ds ool gRT fedid 10 /05 /2012 &1 f=ifed enfie fadrg,
Jienfire fare srfAfm 1047 (R w31 1™ @wer SIavm) @ aRT 10 (1) (1) UG 2 U & Ulaem=i &
I Uaw WAl & AFARYT H 9 ABROT Pl FIFvRE 2g walia fear war : —

“Whether the demand of Shree Cement Kamgar Sangh, Beawar from the management of Shree
Cement Limited, Beawar for payment of Bonus to 35 Contract Workkers (as per list) for the years
2007-08 and 2008-09, is legal and justified? What relief the workmen are entitled to?"

2 et 6.8.2012 ®r Uil uer 1 <14 @1 e WA fHar| Uil & oguR a8 fauell wRem #
BHRRG HffD 1 W 2| fdare 3 Fdfd 35 sifies ToreRM™ 9 o=y (YA fdare ¥ ol @) fueh &
o § el wRd o | 39 Sfel @ fueh 7 oy wu | Jarggd o) fear | sifet o fem arer et
H T B @ o) % BRAWY ¥ ShaR & R H qardm| Uil |9 & Sudl @ ER R EE
ST YR D, AR - IWIU & drd FHSIIT ardl URY PRAM, Sl Al T8l J81 | fdare | Fafoa
SIfAe, IRAFTH @ aRT 2 (S) T 2 (TH) & orid fauell & €1 siff® €| s1fdl & e arel 999 &
YA IS SheR §RT T 61 S a1 ge st & qaE & ol STRERT 811 € | o7 a8 WP
PR I AT fhar Sid & faare 9§ Gdfda siffel o1 a9 2007—08 G 2008—09 & I PT YA fhaT
ST ST 2 SR a1fie 99 ura fRd O & e 2 |

3. fauel 7 oo gfoscr # urft sifte da o1 fuel Wem § 313 aRa@ 9 891 wed g S
faare wRgd & &1 JIRAHR 1 BT FeT| fare I AT sfhe faveht @ fFaee § 78 7 9few fafrs
3PeRl gRT IfSTd fhd T | g6/ 999 BT d9ar ieffie faare &1 aRfr & 98f omar 2 | saferd
9 AMRBROT Bl fJarg & G-t g Fofia &R &1 aafeeR T80 © | o are R fhar o |

4. 9 faare # 11.6.19 ¥ ureff veT @1 WIew YA HRA B AR UM A T | fRHATH 7.10.2019 DI
3ifeM TR IR 22.1.2020 B IR JIRIMNT Hd g @R fad T | Q. 31.821 &1 wreft wer =1 o
frar @1 g8 weft @ ok & vatw v aRA R ft ey udd e R 9§, SR URgd e A
aHar B | 39 Rafd # ureft & Ay &1 ravR g ) fear war | fueh & afvee 7 39 Rerfa #
DI FIe TR Tl BIAT 18T | A: fIueh @) ey o FEra o & TS

5. s wreft uer ¥ oru q1d & Sifdmee # aftfa gl @ Rig wRe ¥ I AT U T8 @l ?
SR 39 APROT & JlaaTRd AWHd | Uil uer I8 yHIf el BR AdT € (P fdare I Her
e d ¥ afdfd 35 SifAd (FTURRM g 31=9) a9 2007—08 T 2008—09 & I &I A fauell I url &
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AfRBrY 2| urelt &1 ey @ g H urefi— uer & g foReR yEida g @ 3R urefier faueh & @ig
AT U & YN TE g 2|

6. 3 HATAT ARA ARPR GRT 9 AR P AIORA gg YT f[Gare o1 IcR STYRTIAR
fem S © |

7. iy & gfafeaf o= TReR @1 enfie faarg ifSfad 1947 @7 a1 17 (1) & =i
YT U B O |

o

M1 AT agaal, Yo SifEreR

S e, 27 srqae, 2021

F. 1. 745 =t fFame sfafeem, 1947 (1947 &1 14) &1 a7 17 % a0 ¥,
Fra T LR FHISE, FU AT Tgd, S [UETT APETE T8, TadqqL (A.9.) F Ta&d & a5
TATTSTht 3T o7 s o TIHaTe, FER & o= dJqae § Mg @i FaE § we=id G
ARNRIE SAfeaeor SRR f@are § sientie dfeae Ud 99 A,  Jadqq & 9490
(s d=aT CGIT/LC/R/23-2004) T ST o srdersrs & fR@mat 0 , T #edt 21

[¥. TeT-14012/29/2003-3TEA-(S1)]

2. . fRHiyy, o af=a

New Delhi, the 27th October, 2021

S.0. 745.—1In pursuance of Section 17 of the Industrial Dispute Act, 1947 (14 of 1947), the Central
Government hereby publishes the award (Ref. No. CGIT/LC/R/23-2004) of the Central Government Industrial
Tribunal-cum-Labour—Jabalpur, as shown in the Annexure, in the Industrial dispute between the employers in
relation to The Commandant, QA & Proof, Senior Quality Assurance Estt., Jabalpur and Shri Vijay Shankar
Raikwar, Worker.

[No. L-14012/29/2003-IR (DU)]
D. K. HIMANSHU, Under Secy.

ANNEXURE

BEFORE THE CENTRAL GOVERNMENT INDUSTRIAL TRIBUNAL-CUM-LABOUR COURT,
JABALPUR

NO. CGIT/LC/R/23-2004
Present: P. K. Srivastava, H.J.S. (Retd)

Shri Vijay Shankar Raikwar,

S/o Shri Damrilal Raikwar,

C/o Shri M.L. Raikwar,

H. No. 264, Chhoti Omti,

Jabalpur (M.P.) ...Workman

Versus

The Commandant,

QA & Proof,

Senior Quality Assurance Estt.

(Armaments), Khamaria,

Jabalpur-482005. ...Management
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AWARD
(Passed on this 21st Day of September-2021)

As per letter dated 13/2/2004 by the Government of India, Ministry of Labour, New Delhi, the
reference is received. The reference is made to this Tribunal under Section -10 of 1.D.Act, 1947 as per
Notification No.L-14012/29/2003-IR(DU). The dispute under reference relates to:

“Whether the action of the management of Sr. Quality Assurance Establishment (Armament),
Kharmaria, Jabalpur in terminating the services of Shri Vijay Shanker Raikwar w.e.f. 19/5/95 is
justified?if not, what relief the workman is entitled to? .”

1. After registering the case on the basis of reference, notices were sent to the parties.

2. The case of the workman as stated in his statement of claim is that he was appointed on 29-10-1990 as
TM Mate (S.S.) in Ordinance Factory Khamariya, Jabalpur and had been working with utmost sincerity and
satisfaction to his superior. He was arrested by police of Lordgang Police Station Jabalpur for offences
punishable under Section 302, 149, 148 of Indian Penal Code and Section 25 of Arms Act. He was kept under
detention with effect from 2-3-1990 to 30-9-1990. Thereafter he was released on bail. He was acquitted of the
charges by Additional Sessions Judge, Jabalpur on 17-6-1994. He was served a charge sheet vide order dated 5-
2-1993 wherein it was alleged that the applicant has had furnished incorrect information in column No.12 of
attestation form regarding the pendency of criminal cases at the time of getting employment thus managed to
get the employment through fraudulent means. Another charge against the workman was that he submitted a
sick certificate for the period from 17-7-1991 to 15-2-1992 when he was in jail with respect to the charge. It is
the case of the workman that the Inquiry Office Lt. Col.Shri Sapatneker was biased against the workman and
on his request, the Inquiry Officer was changed. One prosecution witness was produced during the inquiry.
The workman had denied the charge of prosecution that he ever produced a wrong attestation form, rather
pleaded categorically that prosecution had produced wrong attestation form during the Inquiry. It is the case of
the workman that his defence was not considered and he was wrongly held guilty for the charge of mis-
conduct. It is further the case of the workman that the Disciplinary Authority after passing the impugned order
dated 11-5-1995, without considering the material on record which did not prove him guilty, the sentence was
dis-proportionate, his appeal was also wrongly dismissed. According to the workman, the Inquiry was not
conducted as per settled Rules and procedures of natural justice. Charges were not proved and the sentence
was dis-proportionate, accordingly the workman prayed that the reference be answered in his favour.

3. The case of Management is that it came to notice of the Management that the workman was detained in
jail from 2-3-1990 to 30-9-1990 and 6-10-1990 to 8-10-1990. He entered in service on 29-10-1990 by
suppressing this factual information in his attestation form submitted by him at the time of getting appointment.
There was clear instructions on the attestation form in the form of warning that furnishing of fake information
or suppressing of factual information in the attestion form will be a clear dis-qualification and will render the
candidate unfit for employment. Also that if there has been suppression of any factual information in the
attestation form, coming to the notice of Management, at any time during the employment , the services of such
workman would be liable to be terminated. According to the Management, the workman had willfully
concealed this fact from Management and got employment. Again he was detained in jail from 15-7-1991 to
30-1-1992 for which he submitted a leave application with medical certificate to cover his period of absence,
which again was a mis-conduct in service rules. He was charged for these two charges which were misconduct
attracting major punishment, A departmental inquiry was conducted in which the workman was given
opportunity to participate. He participated in the inquiry, the inquiry was conducted according to Rules and
settled principles of natural justice. The workman was rightly held guilty for the mis-conduct with respect to
the charges by the Inquiry Officer. The punishment of dismissal was not disproportionate to the charge.
Accordingly, the Management has prayed that the reference be answered against the workman.

4, Following preliminary issue was framed by my learned Predecessor on the basis of pleadings.
“Whether the Departmental Inquiry conducted against the workman was legal and proper?”
5. Parties adduced their respective oral and documentary evidence on preliminary issue.

6. This preliminary issue was first decided by my learned Predecessor vide his order dated 10-12-2012
holding the inquiry legal and proper.

7. This order on preliminary issue was recalled by my learned Predecessor vide his order dated 8-2-2006.
This preliminary issue was finally decided by my learned Predecessor vide his order dated 20-2-2017, holding
the departmental inquiry conducted not legal and proper and the Management was given an opportunity to lead
evidence with respect to the charge.
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8. The Management did not produce any oral or documentary evidence thereafter with respect to the
charge. The workman also did not produce any evidence , hence closing the evidence of parties, arguments of
learned Counsel for both the parties were heard by me. | have also gone through the record.

9. After the departmental inquiry conducted was held not legal and proper, the Management miserably
failed to adduce any evidence in support of the charge. In such circumstances, | am constrained to hold the
charge against the workman not proved. Consequently the order of dismissal of the workman on the basis of
charge is also held liable to be set aside and workman is held entitled to reinstatement without back wages,
applying the principle of “no work no pay”.

10. In the case of Deepali Gundu Suwase Vs. Kranti Junior Adhyapad Mahavidyalaya(2013) 10 SCC
324(2013(6) SLR 642(SC) broad principles in this respect were laid down by the Hon’ble Apex Court which
are as follows:-

“38. The propositions which can be culled out from the aforementioned judgments are :

38.1. In cases of wrongful termination of service, reinstatement with continuity of service and
back wages is the normal rule.

38.2. The aforesaid rule is subject to the rider that while deciding the issue of back wages, the
adjudicating authority or the Court may take into consideration the length of service of the
employee/workman, the nature of misconduct, if any, found proved against the employee/
workman, the financial condition of the employer and similar other factors.

38.3. Ordinarily, an employee or workman whose services are terminated and who is desirous of
getting back wages is required to either plead or at least make a statement before the
adjudicating authority or the Court of first instance that he/she was not gainfully employed
or was employed on lesser wages. If the employer wants to avoid payment of full back
wages, then it has to plead and also lead cogent evidence to prove that the employee/
workman was gainfully employed and was getting wages equal to the wages he/she was
drawing prior to the termination of service. This is so because it is settled law that the
burden of proof of the existence of a particular fact lies on the person who makes a positive
averments about its existence. It is always easier to prove a positive fact than to prove a
negative fact. Therefore, once the employee shows that he was not employed, the onus lies
on the employer to specifically plead and prove that the employee was gainfully employed
and was getting the same or substantially similar emoluments.

38.4. The cases in which the Labour Court/Industrial Tribunal exercises power under Section
11- A of the Industrial Disputes Act, 1947 and finds that even though the enquiry held
against the employee/ workman is consistent with the rules of natural justice and/or
certified standing orders, if any, but holds that the punishment was disproportionate to the
misconduct found proved then it will have the discretion not to award fullback wages.
However, if the Labour Court/Industrial Tribunal finds that the employee or workman is
not at all guilty of any misconduct or that the employer had foisted a false charges then
there will be ample justification for award of full back wages.

38.5. The cases in which the competent Court or Tribunal finds that the employer has acted in
gross violation of the statutory provisions and/or the principles of natural justice or is
guilty of victimizing the employee or workman, then the concerned Court or Tribunal will
be fully justified in directing payment of full back wages. In such cases, the superior Court
should not exercise power under Article 226 or 136 of the Constitution and interfere with
the award passed by the Labour Court, etc., merely because there is a possibility of
forming a different opinion on the entitlement of the employee/workman to get full back
wages or the employer’s obligation to pay the same. The Courts must always be kept in
view that in the cases of wrongful/illegal termination of service, the wrong doer is the
employer and sufferer is the employee/workman and there is justification to give premium
to,the employer of his wrong doings by relieving him of the burden to pay to the
employee/workman his dues in the form of full back wages.

38.6 In a number of cases, the superior Courts have interfered with the award of the primary
adjudicatory authority on the premise that finalization of litigation has taken long time
ignoring that in majority of cases the parties are not responsible for such delays. Lack of
infrastructure and manpower is the principal cause for delay in the disposal of cases. For
this the litigants cannot be blamed or penalised. It would amount to grave injustice to an
employee or workman if he is denied back wages simply because there is long lapse of time
between the termination of his service and finality given to the order of reinstatement. The
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Courts should bear in mind that in most of these cases, the employer is in an advantageous
position vis-a-vis the employee or workman. He can avail the services of best legal brain for
prolonging the agony of the sufferer, i.e., the employee or workman, who can ill afford the
luxury of spending money on a lawyer with certain amount of fame. Therefore, in such
cases, it would be prudent to adopt the course suggested in Hindustan Tin works Private
Limited V.Employees of Hindustan TinWorks Private Limited (supra).

38.7 The observation made in J.K. Synthetics Ltd. V. K.P. Agrawal (supra) that on reinstatement
the employee/workman cannot claim continuity of service as of right is contrary to the ratio
of the judgments of three Judge Benches referred to here-in-above and cannot be treated as
good law. This part of the judgment is also against the very concept of reinstatement of an
employee/workman.

Furthermore, in Tapash Kumar Paul V. BSNL (2014) 4 SCR 875 :[2014(6) SLR 538 (SC)], it
is held :-

“Therefore, in the light of the decision of this Court in Deepali Gundu’s case (supra) which
has correctly relied upon higher bench decisions of this Court in Surendra Kumar Verma’s
case (supra) and Hindustan Tin Works Pvt. Ltd. (supra), | am of the opinion that the
appellant herein is entitled to reinstatement with full back wages since in the absence of full
back wages, the employee will be distressed and will suffer punishment for no fault of his
own.”

11. In the light of the aforesaid principles, keeping in view the length of engagement of workman, ends of
justice will be served if the workman is reinstated but without back wages. Hence he is held entitled to be
reinstated without back wages.

12. On the basis of the above discussion, following award is passed:-

A. The action of the management of Sr.Quality Assurance Establishment (Armament),
Kharmaria, Jabalpur in terminating the services of Shri Vijay Shanker Raikwar w.e.f.
19/5/95 is not justified.

B. The workman is held entitled to be reinstated but without back wages. However, he
shall be entitled to other service benefits, holding him to be in continuous service of the
Management.
C. No order as to costs.
13. Let the copies of the award be sent to the Government of India, Ministry of Labour & Employment as
per rules.

P. K. SRIVASTAVA, Presiding Officer

= faeett, 27 Fqay, 2021
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[¥. TeT-14012/04/2011-3MEA-(S1)]

2. . RRwig, saw gt~

New Delhi, the 27th October, 2021

S.0. 746.—1In pursuance of Section 17 of the Industrial Dispute Act, 1947 (14 of 1947), the Central
Government hereby publishes the award (Ref. No. CGIT/LC/R/96/2011.) of the Central Government Industrial
Tribunal cum Labour—Jabalpur, as shown in the Annexure, in the Industrial dispute between the employers in
relation to The Principal Sainik School, Rewa (M.P.) and Shri Ram Pratap Yadav , Worker.

[No. L-14012/04/2011-IR (DU)]
D. K. HIMANSHU, Under Secy.
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ANNEXURE

BEFORE THE CENTRAL GOVERNMENT INDUSTRIAL TRIBUNAL-CUM-LABOUR COURT,
JABALPUR

NO. CGIT/LC/R/96/2011
Merged with RC-1-2011
Present: P. K. Srivastava, H.J.S..( Retd)

Shri Ram Pratap Yadav,
S/o S/o Chotelal Yadav
Behind SDM Bungalow

E-1, Civil Lines,
Rewa (M.P.)-486001 ...Workman
\ersus
The Principal
Sainik School,
Rewa (M.P.) ...Management
AWARD

(Passed on this 8" day of April-2021)

As per letter dated 12-10-2011 by the Government of India, Ministry of Labour, New Delhi, the
reference is received. The reference is made to this Tribunal under Section -10 of I.D.Act, 1947 as per
Notification No.L-14012/4/2011-IR(DU). The dispute under reference relates to:

“Whether the action of the management of the Sainik School, Rewa in terminating Shri Ram Pratap
Yadav (Daily Wage Worker) w.e.f. 5/9/2007 is legal and justified?What relief the claimant is entitled
for and from which date .”

1. After registering the case on the basis of reference, notices were sent to the parties.Both the sides have
filed their respective claim/defence.

2. The case of the workman as stated in his statement of claim is that he was appointed as daily wager
Gardener/cook/watchman by Management on 15-5-1996 and was in continuous employment with the
Management with all integrity and honesty. He was issued an appreciation certificate for this. He is a member
of backward community and has passed intermediate exam of Madhya Pradesh Board in the year 1995. His
permanent resident is in District Rewa. He has been enrolled with the Employment Exchange when he was
engaged by Management. His services were terminated by the then Principal on 5-9-2007 without any notice or
compensation, under the oral orders, when he refused to comply with the direction of the Principal to beat a
teacher. He made representation to the then Collector and Superintendent in this respect. He also raised a
dispute with the Assistant Labour Commissioner, Shahdol which was settled before the Assistant Labour
Commissioner on 29-9-2008. He was taken on duty by Management in the light of the settlement on 1-10-2008
but again he was dis-engaged on 10-10-2008 without issuing notice or compensation by the same Principal. He
preferred a Writ Petition No.17670/2010 before Hon’ble High Court which was decided against him. Then he
filed a Writ Appeal No.60/2011 which was decided by Hon’ble Division Bench of Hon’ble High Court vide
order dated 25-1-2011 whereby the Labour Conciliation Commissioner was directed to proceed for conciliation.
The conciliation proceeded but could not succeed, hence failure report was sent to the appropriate Government
who made the said reference to this Tribunal for adjudication. According to the workman his services were
terminated without notice or compensation or any inquiry, which is against law, in the light of fact that he has
been in continuous engagement since 15-5-1996 till the date of his termination. Hence, violative of Section 25F
of Industrial Disputes Act,1947 herein after referred to as the word” Act”. His dis-engagement is further
violative of Section Section 25G and Section 25N of the “Act because persons who were engaged as daily
wager after him were regularized and he was left for regularization. Accordingly, it has been prayed that his
termination be set aside and he be reinstated and considered for regularization with all benefits and back wages.
The workman has filed his appointment letter, certificate issued by the Management, copy of his marksheet,
caste certificate, residence certificate, employment exchange registration , his representation to the Collector
filed on 19-9-2007, copy of settlement arrived at between the parties before the Assistant Labour Commissioner,
certified copy of order of Writ Appeal dated 25-1-2011, photocopy of Attendance Register 210 pages. Copy of
summoning order regarding summoning of Principal on the criminal complaint filed by the workman. Copy of
wages register-333pages and has proved them.
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3. The case of the Management in their written statement of defence is that they admit the appointment of
the workman on 15-5-1996 as daily wager . They also admit that he continued in appointment till 5-9-2007.
The Management also admitted that settlement was reached at wherein Management agreed to take the
workman back in employment of Management but without wages but the case of the Management is that after
he was taken back in employment by Management in the light of the settlement, he remained on duty from
1-10-2008 to 14-10-2008 and thereafter abandoned his job. Hence no question of notice or compensation.
Management further submitted that whenever regular vacancy for the post of general employees arises, the
daily wagers are given opportunity to participate in the selection process and deserving candidates are selected
from them after observing the selection process. The Regular employment is based on candidates merits by a
Recruitment Board duly constituted for the selection process. According to the Management, since the work of
the applicant/workman was not satisfactory, he could not be considered for regularization. Thus according to
the management, there is no illegality done in the case in hand. Accordingly the Management has requested that
the reference be answered against the workman.

4, The Management has not filed any document whereas the workman has filed affidavit of his witness
Ramsiya Verma and he has been cross-examined by Management. Workman Ram Pratap Yadav has also been
examined on oath and also has been cross-examined. Management has examined it witness Raghuvansh Kumar
Tiwari, Office superintendent. He has been cross-examined by workman.

5. I have heard arguments of learned counsel for both the sides and have gone through the record.

6. The Management has preferred written argument also. | have gone through it . Management has relied
on following case laws:-

7. Hindustan Steel Ltd. Vs. Presiding Officer,Labour Court, Jabalpur 1971 Lab.I.C.Labour Industrial
Cases 241 MP held ; that the Tribunal could not go beyond the reference.

8. Mahendra L.Jain & Ors. Vs/ Indore Development Authority & Ors, Civil Appeal No.337 of 2002
and Mohd. Ali Vs. State of H.P.& Others Civil Appeal N0.3803 of 2018 SC.

9. The remaining two cases are of no help to the Management because they do not lay down any principle

of law, rather the observations made in these cases, are in the light of facts peculiar to these cases.

10. Before entering into discussion on merits, it is necessary to reproduce some legal provisions Section
25B, 25G and 25F and 25H of the Industrial Disputes Act,1947 which are as follows:-

Section 25 B:-Definition of continuous service.-

(1) a workman shall be said to be in continuous service for a period if he is, for that period,
in uninterrupted service, including service which may be interrupted on account of
sickness or authorised leave or an accident or a strike which is not illegal, or a lock-out
or a cessation of work which is not due to any fault on the part of the workman; (2)
where a workman is not in continuous service within the meaning of clause (1) for a
period of one year or six months, he shall be deemed to be in continuous service under
an employer- (a) for a period of one year, if the workman, during a period of twelve
calendar months preceding the date with reference to which calculation is to be made,
has actually worked under the employer for not less than- (i) one hundred and ninety
days in the case of a workman employed below ground in a mine; and (ii) two hundred
and forty days, in any other case; (b) for a period of six months, if the workman, during
a period of six calendar months preceding the date with reference to which calculation is
to be made, has actually worked under the employer for not less than- (i) ninety-five
days, in the case of a workman employed below ground in a mine; and (ii) one hundred
and twenty days, in any other case.

25F. Conditions precedent to retrenchment of workmen.- No workman employed in any
industry who has been in continuous service for not less than one year under an
employer shall be retrenched by that employer until- (a) the workman has been given
one month's notice in writing indicating the reasons for retrenchment and the period of
notice has expired, or the workman has been paid in lieu of such notice, wages for the
period of the notice: 1[***] (b) the workman has been paid, at the time of
retrenchment, compensation which shall be equivalent to fifteen days' average pay 2[for
every completed year of continuous service] or any part thereof in excess of six months;
and (c) notice in the prescribed manner is served on the appropriate Government 3[or
such authority as may be specified by the appropriate Government by notification in the
Official Gazette.]
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25G.  Procedure for retrenchment.- Where any workman in an industrial establishment, who
is a citizen of India, is to be retrenched and he belongs to a particular category of
workmen in that establishment, in the absence of any agreement between the employer
and the workman in this behalf, the employer shall ordinarily retrench the workman
who was the last person to be employed in that category, unless for reasons to be
recorded the employer retrenches any other workman.

25H.  Re-employment of retrenched workmen.- Where any workmen are retrenched and the
employer proposes to take into his employ any persons, he shall, in such manner as may
be prescribed, give an opportunity 2[to the retrenched workmen who are citizens of
India to offer themselves for re-employment, and such retrenched workmen] who offer
themselves for re-employment shall have preference over other persons.

11. The main contention of Management in the case in hand is that the reference is that whether the dis-
engagement of the workman on 5-9-2007 is justified in law or not whereas the workman has himself accepted
that after his dis-engagement on 5-9-2007 he was called for work on 1-10-2008 and remained on work for
14-10-2008 . According to the workman himself , he was disengaged on 14-10-2008, so the reference itself is
pre-mature and it can be discarded as pre-mature.

12. Learned Counsel for workman has submitted on this point that the workman was dis-engaged on 5-9-
2007. He raised a dispute before Assistant Labour Commissioner, Jabalpur. The parties entered into
compromise wherein the Management agreed to engage the workman again. The workman was engaged by
Management just for a period of 14 days and was dis-engaged in violation of the settlement. Learned counsel
has referred to the copy of settlement filed and proved which is Exhibit W-19. Perusal of this document shows
that there were two conditions in the settlement, first was that the workman was to be reinstated since 1-10-2008
and his services shall deem to be continued since the date of his dis-engagement. The second condition was that
the workman will not be entitled to back wages after reinstatement. In my view when the Authorities agreed to
before the Assistant Labour Commissioner that the services of the workman will be deemed to continue, hence
he shall be deemed to be under the employment of Management since the date of his dis-engagement which is
5-9-2007 to the date of his reinstatement which is 1-10-2008 and he shall be deemed to be in continuous service
for this period. The evidence on record goes to show that there is a substance in the argument of learned
counsel for the workman that this reinstatement by Management was a simple ploy to deceive the workman and
under this plan he was engaged for a period of 14 days and disengaged thereon in violation of the settlement,
hence in the light of these facts the date of his effective dis-engagement will be 5-9-2007 and not be
1-10-2008. Arguments of learned counsel for management on this point cannot be accepted accordingly and the
reference cannot be held to be premature.

13. The engagement of the workman is not denied by Management. Nature of engagement is also almost
admitted between the parties, according to which the workman was first engaged as daily wage casual labour.
The Management has denied continuous engagement for 240 days in the year preceding the date of his dis-
engagement. The workman has stated on oath that he was in continuous engagement from the date of his
engagement and has completed 240 days in every year including the year preceding the date of his
disengagement. There is nothing in his cross-examination to dis-credit him on this point. His statement is
supported by Exhibit W-8 which is a certificate issued by the management. Copy of payment of daily wage
register for the period of 1996 to 30-8-2007 Exhibit W-6(330 pages) which is filed by the workman and not
admitted by the Management goes to show that the workman had completed 240 days in employment of
Management as daily wager in the year preceding the date of his dis-engagement. There is on record Exhibit
W-2 which is (210 pages) proved by workman which is copy of attendance register for the said period. This
also goes to establish that employment of the workman for a period of 240 days in the year preceding the date
of his dis-engagement. As against this, there is statement of Management witness not supported by any
evidence in rebuttal, hence the case of the workman that he was in continuous engagement of Management since
1996 and had completed 240 days in continuous engagement in the year preceding the date of his dis-
engagement is held proved. It is not disputed that no notice or compensation was given to the workman, hence
his dis-engagement is violative of Section 25G of the Industrial Disputes Act,1947 and is held against law,
which requires to be set aside.

14. As the dis-engagement of the workman has been against law, the question arises as to what relief the
workman is entitled to. Learned Counsel has relied on the case of Deepali Gundu Suwase Vs. Kranti Junior
Adhyapad Mahavidyalaya(2013) 10 SCC 324(2013(6) SLR 642(SC) broad principles in this respect were laid
down by the Hon’ble Apex Court which are as follows:-

“38.  The propositions which can be culled out from the aforementioned judgments are :

38.1.  In cases of wrongful termination of service, reinstatement with continuity of service and
back wages is the normal rule.
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38.2.

38.3.

38.4.

38.5.

38.6

38.7

The aforesaid rule is subject to the rider that while deciding the issue of back wages, the
adjudicating authority or the Court may take into consideration the length of service of
the employee/workman, the nature of misconduct, if any, found proved against the
employee/ workman, the financial condition of the employer and similar other factors.

Ordinarily, an employee or workman whose services are terminated and who is desirous
of getting back wages is required to either plead or at least make a statement before the
adjudicating authority or the Court of first instance that he/she was not gainfully
employed or was employed on lesser wages. If the employer wants to avoid payment of
full back wages, then it has to plead and also lead cogent evidence to prove that the
employee/ workman was gainfully employed and was getting wages equal to the wages
he/she was drawing prior to the termination of service. This is so because it is settled law
that the burden of proof of the existence of a particular fact lies on the person who
makes a positive averments about its existence. It is always easier to prove a positive fact
than to prove a negative fact. Therefore, once the employee shows that he was not
employed, the onus lies on the employer to specifically plead and prove that the
employee was gainfully employed and was getting the same or substantially similar
emoluments.

The cases in which the Labour Court/Industrial Tribunal exercises power under Section
11- A of the Industrial Disputes Act, 1947 and finds that even though the enquiry held
against the employee/ workman is consistent with the rules of natural justice and/or
certified standing orders, if any, but holds that the punishment was disproportionate to
the misconduct found proved then it will have the discretion not to award fullback
wages. However, if the Labour Court/Industrial Tribunal finds that the employee or
workman is not at all guilty of any misconduct or that the employer had foisted a false
charges then there will be ample justification for award of full back wages.

The cases in which the competent Court or Tribunal finds that the employer has acted in
gross violation of the statutory provisions and/or the principles of natural justice or is
guilty of victimizing the employee or workman, then the concerned Court or Tribunal
will be fully justified in directing payment of full back wages. In such cases, the superior
Court should not exercise power under Article 226 or 136 of the Constitution and
interfere with the award passed by the Labour Court, etc., merely because there is a
possibility of forming a different opinion on the entitlement of the employee/workman to
get full back wages or the employer’s obligation to pay the same. The Courts must
always be kept in view that in the cases of wrongful/illegal termination of service, the
wrong doer is the employer and sufferer is the employee/workman and there is
justification to give premium to,the employer of his wrong doings by relieving him of the
burden to pay to the employee/workman his dues in the form of full back wages.

In a number of cases, the superior Courts have interfered with the award of the primary
adjudicatory authority on the premise that finalization of litigation has taken long time
ignoring that in majority of cases the parties are not responsible for such delays. Lack of
infrastructure and manpower is the principal cause for delay in the disposal of cases. For
this the litigants cannot be blamed or penalised. It would amount to grave injustice to an
employee or workman if he is denied back wages simply because there is long lapse of
time between the termination of his service and finality given to the order of
reinstatement. The Courts should bear in mind that in most of these cases, the employer
is in an advantageous position vis-a-vis the employee or workman. He can avail the
services of best legal brain for prolonging the agony of the sufferer, i.e., the employee or
workman, who can ill afford the luxury of spending money on a lawyer with certain
amount of fame. Therefore, in such cases, it would be prudent to adopt the course
suggested in Hindustan Tin works Private Limited V.Employees of Hindustan TinWorks
Private Limited (supra).

The observation made in J.K. Synthetics Ltd. V. K.P.Agrawal (supra) that on
reinstatement the employee/workman cannot claim continuity of service as of right is
contrary to the ratio of the judgments of three Judge Benches referred to here-in-above
and cannot be treated as good law.This part of the judgment is also against the very
concept of reinstatement of an employee/workman.

Furthermore, in Tapash Kumar Paul V. BSNL (2014) 4 SCR 875 :[2014(6) SLR 538 (SC)],
itis held :-
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“Therefore, in the light of the decision of this Court in Deepali Gundu’s case (supra)
which has correctly relied upon higher bench decisions of this Court in Surendra Kumar
Verma’s case (supra) and Hindustan Tin Works Pvt. Ltd. (supra), I am of the opinion
that the appellant herein is entitled to reinstatement with full back wages since in the
absence of full back wages, the employee will be distressed and will suffer punishment
for no fault of his own.”

15. There is evidence on record, which goes to show that there is a practice of regularization of daily
wagers by the management. The workman has filed copies of regularization lettersof as many as more than 20
daily wagers who were engaged with him or even after his engagement. He has filed a list also which goes to
show that daily wagers who were engaged later on than the present workman were regularized . Keeping these
factors in view, compensation only will not be justified remedy for the workman in the present case.
Accordingly he is held entitled to be reinstated but without back wages and also entitled to be considered for
regularization as per rules. He is also held entitled to litigation cost Rs.10,000/-.

16. On the basis of the above discussion, following award is passed:-

A The action of the management of the Sainik School, Rewa in terminating Shri Ram
Pratap Yadav (Daily Wage Worker) w.e.f. 5/9/2007 is not justified in law.

B. The workman is held entitled to be reinstated without back wages and also entitled to
be considered for regularization as per rules. He shall be deemed to be in continuous
employment for all purposes except back wages.

C. He is also entitled to litigation cost of Rs.10,000/- to be payable by the Management.

17. Let the copies of the award be sent to the Government of India, Ministry of Labour & Employment as
per rules.

P. K. SRIVASTAVA, Presiding Officer

e fawelt, 27 sreqae, 2021

F. AT, 747 —sf=nte Fame afa=am, 1947 (1947 F71 14) & 9T 17 F A9 ¥,
Fed T G AT, AT T, TaT (F.0.) F TG 6 g It o o AT =%, HAI
F A= gy ¥ AEe st foare # =g 9T St Ao sfatsiaars § s
ATEHTT UH AT FTATAT, TTALE & G=Te (3 7ea7 CGIT/LC/R/34/2012) &1 ST & sTferva o

e 17 , TeRTfer F g

[&. TF1-14012/14/2011-srE7-(F10)]
<. %, e, @ e

New Delhi, the 27th October, 2021

S.0. 747.—1In pursuance of Section 17 of the Industrial Dispute Act, 1947 (14 of 1947), the Central
Government hereby publishes the award (Ref. No. CGIT/LC/R/34/2012) of the Central Government Industrial
Tribunal-cum-Labour—Jabalpur, as shown in the Annexure, in the Industrial dispute between the employers in
relation to The Principal Sainik School, Rewa (M.P.) and Shri Subhash Chandra, Worker.

[No. L-14012/14/2011-IR (DU)]
D. K. HIMANSHU, Under Secy.
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ANNEXURE

BEFORE THE CENTRAL GOVERNMENT INDUSTRIAL TRIBUNAL-CUM-LABOUR COURT,
JABALPUR

NO. CGIT/LC/R/34/2012

Present: P. K. Srivastava, H.J.S..( Retd)

Shri Subhash Chandra
Cl/o Shri Mangal Sen,
Shivlok, Kanker Kheda,

Meerut (U.P.) ...Workman
\ersus
The Principal
Sainik School Rewa
Rewa (M.P.) ...Management
AWARD

(Passed on this 28" day of September-2021)

As per letter dated 6/2/2012 by the Government of India, Ministry of Labour, New Delhi, the reference
is received. The reference is made to this Tribunal under Section -10 of 1.D.Act, 1947 as per Notification
No. L-14012/14/2011-IR(DU). The dispute under reference relates to:

“Whether the action of the management of the Sainik School, Rewa in terminating the services of
Shri Subhash Chandra w.e.f. 7/4/12008 is legal and justified? What relief the workman is entitled to?”

1. After registering the case on the basis of reference, notices were sent to the parties.

2. The case of the workman as stated in his statement of claim is that he was first engaged as a daily
wages casual labour with the Management in the year 1997 and remained in engagement till 7-4-2008 when he
was dis-engaged without any reason and notice by the Management. He had been in continuous engagement of
the Management since last 11 years. Many other workman namely Shivpal Yadav, Raju Singh,Diwakar Tiwari,
Himanshu Pandey, Jagat, Rajendra Verma who were engaged with him, are still in the engagement of the
management. The workman has not been gainfully employed after his disengagement. Accordingly he has
prayed that setting aside his dis-engagement, he be reinstated with back wages and all consequential benefits.

3. The case of Management in brief is that firstly Sanik School is a Registered Society under the
Societies Registration Act over which the provisions of Industrial Disputes Act,1947(hereafter referred to as the
word ‘Act’) do not apply. Secondly the workman did not continuously work for a period of 240 days or more in
the year preceding the date of his dis-engagement. He was a daily wage casual labour who was engaged
according to the need . He left his job on his own accordingly the Management has prayed that the reference be
answered against the workman.

4, The workman has examined himself on oath. He has been cross-examined by Management. The
workman has further filed and proved copy of reference, attendance sheet, total 8 pages, termination notice
dated 7-4-2008, application under RTI, second attendance sheet , 58pages, first page of passbook, copy of
certificate issued by Principal of Management which are Exhibit W-1 to W-8 respectively. The Management
has examined its witness Raghuvansh Kumar Tiwari, Office Superintendent.

5. I have heard arguments of learned counsel from both the sides who have filed written arguments also. |
have perused the record, as well as the written argument.

6. Perusal of the record in the light of rival arguments reveals that following issues come up for
determination, in the case in hand:-

1) Whether provisions of Industrial Disputes Act, 1947 apply to the Establishment or not.

2 Whether the dis-engagement of the workman is lawful.
3) Relief to which the workman is entitled.
7. ISSUE NO.1;-

It has been submitted from the side of the Management that since the Management/establishment is
established under Societies Registration Act, provisions of Industrial Disputes Act,1947 do not apply. The
Management has referred to case law Arvind Kumar Agarwal vs. State of U.P. and Another(1998) 78 FLR
440 but the facts of the referred case are different because the referred case relates to Cooperative Societies Act
and not to societies registered under Societies Registration Act. The Management could not show any other
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provisions to support their argument that provisions of Industrial Disputes Act,1947, do not apply to the case in
hand. Admittedly the workman was under the engagement of the Management, the dispute relates to non-
engagement of the workman, hence it is an Industrial Dispute as defined under Section 2K of the Industrial
Disputes Act,1947 that there is relationship of employer and wokman between the parties which is not disputed,
hence the present dispute is cognizable by this Tribunal under the Act and issue No.1 is answered accordingly.

8. ISSUE NO.2:-

The fact that the workman was engaged as a daily wage casual labour and that he worked till 7-4-2008 in this
capacity is not disputed by the parties. The statement of the workman on oath and the attendance sheets filed
and proved as mentioned above, corroborating the statement of the workman that he was in continuous
engagement as defined under Section 25 B of the Act which reads as follows:-

Section 25 B:-

Definition of continuous service.-

(1) a workman shall be said to be in continuous service for a period if he is, for that period,
in uninterrupted service, including service which may be interrupted on account of
sickness or authorised leave or an accident or a strike which is not illegal, or a lock-out
or a cessation of work which is not due to any fault on the part of the workman; (2)
where a workman is not in continuous service within the meaning of clause (1) for a
period of one year or six months, he shall be deemed to be in continuous service under
an employer- (a) for a period of one year, if the workman, during a period of twelve
calendar months preceding the date with reference to which calculation is to be made,
has actually worked under the employer for not less than- (i) one hundred and ninety
days in the case of a workman employed below ground in a mine; and (ii) two hundred
and forty days, in any other case; (b) for a period of six months, if the workman, during
a period of six calendar months preceding the date with reference to which calculation is
to be made, has actually worked under the employer for not less than- (i) ninety-five
days, in the case of a workman employed below ground in a mine; and (ii) one hundred
and twenty days, in any other case.

9. The workman himself has filed termination notice(copy)which is exhibit W-3. According to which his
services were terminated with immediate effect that is from 8-4-2008(contract period ending) and in view of one
month notice, one month salary was paid to the workman as it is mentioned in this notice itself. Hence it cannot
be said that the dis-engagement of the workman was without notice or notice period as mentioned under Section
25F of the Act which is being reproduced as follows:-

25F.  Conditions precedent to retrenchment of workmen.- No workman employed in any
industry who has been in continuous service for not less than one year under an
employer shall be retrenched by that employer until- (a) the workman has been given
one month's notice in writing indicating the reasons for retrenchment and the period of
notice has expired, or the workman has been paid in lieu of such notice, wages for the
period of the notice: 1[***] (b) the workman has been paid, at the time of
retrenchment, compensation which shall be equivalent to fifteen days' average pay 2[for
every completed year of continuous service] or any part thereof in excess of six months;
and (c) notice in the prescribed manner is served on the appropriate Government 3[or
such authority as may be specified by the appropriate Government by notification in the
Official Gazette.]

10. Section 25F of the Act provides that at the time of retrenchment compensation to be given shall be
equivalent to 15 days of average period for every completed year of continuous service or any part thereof in
excess of six months. There is nothing on record produced by Management to show that this provision was
complied with. It is also to be mentioned here that according to the termination notice, the engagement was
terminated after the lapse of contract period but no such contract has been produced by the Management to
corroborate this fact.

11. Hence in the light of above discussion, the dis-engagement of the workman is held not justified in law.
Issue No.2 is answered accordingly.
12. ISSUE NO.3:-

In the light of the findings recorded in Issue No.1 and Issue No.2 the question arises as to which relief
the workman is entitled. The workman was appointed as a daily wager which is not disputed. Learned counsel
for workman has referred to case law Surendra Kumar Verma and Others Vs. Central Government
Industrial Tribunal cum Labour Court, New Delhi and Another, AIR(1981) SCC 422, East Cost Railway
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and others Vs.Mahadev Appa Raon and Others, AIR (2010) 7 SCC 678 and Smt. Manorama Verma Vs.
State of Bihar (AIR) 1993 SCW 2598 and has submitted that the workman should be reinstated with wages
and benefits whereas the Management side has submitted that since the appointment was not against vacant
post, the workman was a daily wager, hence sum lump sum compensation would meet the ends of justice.

As the dis-engagement of the workman has been against law, the question arises as to what relief the
workman is entitled to. Learned Counsel has relied on the case of Deepali Gundu Suwase Vs. Kranti Junior
Adhyapad Mahavidyalaya (2013) 10 SCC 324(2013(6) SLR 642(SC) broad principles in this respect were laid
down by the Hon’ble Apex Court which are as follows:-

“38. The propositions which can be culled out from the aforementioned judgments are :

38.1.  In cases of wrongful termination of service, reinstatement with continuity of service and
back wages is the normal rule.

38.2.  The aforesaid rule is subject to the rider that while deciding the issue of back wages, the
adjudicating authority or the Court may take into consideration the length of service of
the employee/workman, the nature of misconduct, if any, found proved against the
employee/ workman, the financial condition of the employer and similar other factors.

38.3.  Ordinarily, an employee or workman whose services are terminated and who is desirous
of getting back wages is required to either plead or at least make a statement before the
adjudicating authority or the Court of first instance that he/she was not gainfully
employed or was employed on lesser wages. If the employer wants to avoid payment of
full back wages, then it has to plead and also lead cogent evidence to prove that the
employee/ workman was gainfully employed and was getting wages equal to the wages
he/she was drawing prior to the termination of service. This is so because it is settled law
that the burden of proof of the existence of a particular fact lies on the person who
makes a positive averments about its existence. It is always easier to prove a positive fact
than to prove a negative fact. Therefore, once the employee shows that he was not
employed, the onus lies on the employer to specifically plead and prove that the
employee was gainfully employed and was getting the same or substantially similar
emoluments.

38.4.  The cases in which the Labour Court/Industrial Tribunal exercises power under Section
11- A of the Industrial Disputes Act, 1947 and finds that even though the enquiry held
against the employee/ workman is consistent with the rules of natural justice and/or
certified standing orders, if any, but holds that the punishment was disproportionate to
the misconduct found proved then it will have the discretion not to award fullback
wages. However, if the Labour Court/Industrial Tribunal finds that the employee or
workman is not at all guilty of any misconduct or that the employer had foisted a false
charges then there will be ample justification for award of full back wages.

38.5.  The cases in which the competent Court or Tribunal finds that the employer has acted in
gross violation of the statutory provisions and/or the principles of natural justice or is
guilty of victimizing the employee or workman, then the concerned Court or Tribunal
will be fully justified in directing payment of full back wages. In such cases, the superior
Court should not exercise power under Article 226 or 136 of the Constitution and
interfere with the award passed by the Labour Court, etc., merely because there is a
possibility of forming a different opinion on the entitlement of the employee/workman to
get full back wages or the employer’s obligation to pay the same. The Courts must
always be kept in view that in the cases of wrongful/illegal termination of service, the
wrong doer is the employer and sufferer is the employee/workman and there is
justification to give premium to, the employer of his wrong doings by relieving him of
the burden to pay to the employee/workman his dues in the form of full back wages.

38.6 In a number of cases, the superior Courts have interfered with the award of the primary
adjudicatory authority on the premise that finalization of litigation has taken long time
ignoring that in majority of cases the parties are not responsible for such delays. Lack of
infrastructure and manpower is the principal cause for delay in the disposal of cases. For
this the litigants cannot be blamed or penalised. It would amount to grave injustice to an
employee or workman if he is denied back wages simply because there is long lapse of
time between the termination of his service and finality given to the order of
reinstatement. The Courts should bear in mind that in most of these cases, the employer
is in an advantageous position vis-a-vis the employee or workman. He can avail the
services of best legal brain for prolonging the agony of the sufferer, i.e., the employee or
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workman, who can ill afford the luxury of spending money on a lawyer with certain
amount of fame. Therefore, in such cases, it would be prudent to adopt the course
suggested in Hindustan Tin works Private Limited V.Employees of Hindustan TinWorks
Private Limited (supra).

38.7 The observation made in J.K. Synthetics Ltd. V. K.P.Agrawal (supra) that on
reinstatement the employee/workman cannot claim continuity of service as of right is
contrary to the ratio of the judgments of three Judge Benches referred to here-in-above
and cannot be treated as good law.This part of the judgment is also against the very
concept of reinstatement of an employee/workman.

Furthermore, in Tapash Kumar Paul V. BSNL (2014) 4 SCR 875 :[2014(6) SLR 538 (SC)],
itis held :-

“Therefore, in the light of the decision of this Court in Deepali Gundu’s case (supra)
which has correctly relied upon higher bench decisions of this Court in Surendra Kumar
Verma’s case (supra) and Hindustan Tin Works Pvt. Ltd. (supra), I am of the opinion
that the appellant herein is entitled to reinstatement with full back wages since in the
absence of full back wages, the employee will be distressed and will suffer punishment
for no fault of his own.”

13. As it is not disputed between the parties, that there is practice of regularization of daily wagers by
Management, keeping this factor in view, compensation will not be fully justified remedy to the workman in
the present case. Accordingly he is held entitled to be reinstated but without back wages and also entitled to be
considered for regularization as per rules. He is further held entitled to litigation cost of Rs.10,000/-. Issue
No.3 is answered accordingly.

14, On the basis of the above discussion, following award is passed:-
A The action of the management of the Sainik School, Rewa in terminating the services of
Shri Subhash Chandra w.e.f. 7/4/2008 is not justified in law.
B. The workman is held entitled to be reinstated without back wages and benefits. He is

entitled to be considered for regularization as per Rules. He shall be deemed to be in
continuous employment for all purposes except back wages.

C. He is also entitled to litigation cost of Rs.10,000/- to be paid by the Management..

15. Let the copies of the award be sent to the Government of India, Ministry of Labour & Employment as
per rules.
P. K. SRIVASTAVA, Presiding Officer

e faeelt, 27 srerqae, 2021

HT. AN, 748 —3A=10F [z AT, 1947 (1947 7 14) £ 627 17 F dawor F Fedi
TLFR HaH Bgeae #iae ofies, fe, o™ & YaeaT & ddg Al $ie g Swiu
TSGT N (32F), HIAL, T % S aqae § AR st A § s aean et
AT TF H —ATATAT, TAYT 6 AT (HT TEAT 12/2012) T THTIAT FaAT 2 |

[|. TA-43011/4/2010-3TET (TH)]
2. @I, AT qra

New Delhi, the 27th October, 2021

S.0. 748.—In pursuance of Section 17 of the Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the award (Ref. No. 12/2012) of the Central Government Industrial
Tribunal/Labour Court, Jaipur now as shown in the Annexure in the Industrial Dispute between the employers
in relation to the management of M/s Hindustan Copper Limited, Jhunjhunu, Rajasthan and Rastriya Copper
Mazdoor Congress (INTUC), Jhunjhunu, Rajasthan.

[No. L-43011/4/2010-IR(M)]

D. GUHA, Under Secy.
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e
F9 PR Aenfe AT wd 59 ey, SAaqR HLShens L gsIr 9. 12 /2012
G |, L-43011/4/2010-IR(M) f&=i® 2 /12 /2011
florfie el <R agdd
5 fde™T HAR et
TIRY— FEH AT BIR AR B (§TH), Wae! TR, Nl — g o™

CEIE|

HETYEL P,
fegw B fofics
WAS! PIIR HIFIIaT,
rer—gg, @ 3=
grefl @ IR W : s G A7 ATdlle —aifdaa
eft @Y IR ¥ ¢ o7 3rliey Al —arferaar

. arferfofy -

fadi® 30 /09 /2021

1. S HATO YR PR, d3 ool gRT fadAid 2/12 /2011 &1 f=ifea sienfie faarg,
Jienfire fare srfAfm 1047 (R w31 1fdfram @wer SIaem) @t aRT 10 (1) (1) UG 2 U & Ulaem=i &
I Uaw ATl & AFARYT H 5 BT Bl FRAMURET gg Haria fear war —

“Whether the action of the management of Hindustan coppeer Ltd., Khetri Copper Ltd., Kherti Nagar
in terminating the services of Shri Vikas Kumar Sharma, casual Worker on 05-06-2009 is legal and

Justified? To what relief is the workman entitled ?”

2 S farare 39 AR § UIe B TR SHIUE BT AT fbar AT AR it @ e e
AT fb I8 U I BT AR YR BN |

3. fa. 1852012 @1 Ui 71 <19 1 AWHeT ga fhar| e wfera deg 59 yadR €1 i @
fquel grRT fa. 27.04.07 | &6 29507 T& 32 fa7 2 H9d a1 ¢ed & 7m0 R A1 W7
fasiT 29.5.07 @I fauell gRT Ma™r ST &R ureff BT 30.5.2007 ¥ 15.6.2007 T Al cdd HOIGR & WU H
50 w9 ufafed wiksfde R iRe 8199 W @l 7| fquel Even grRT uefl &1 JaeE § 9Ha—2 W
gfg @1 SN &1 TAT 5.6.2009 T Ui &1 HaT FRAR fod A1 & I9aTd 6.6.2009 &1 99T HIg Yd G
a1 afoyfd i fauell 7 ureff @1 ordy wu & s | Fara fear| weff & uiRsfie @ a7 fJuel gR1 50
S gfifed 9 e 73 30 Uffed ax & 8 off | fauel &1 u' H A @ gt 25 (TH) &
YTl BT Iocted & | Uiefl o 59 31y Hargfad | gd 1 a9 @ oafdy # fquell & arfia 240 fa71 ¥ a1f¥w
AR & A 21 weft & S Al &1 9 dopid de) gl § e 21 (B fQuel 7 el w
@1 BT © | 39 UeR fauell <1 ifafead & a1 25 (SN) @ (T9) & Uraem=l &1 Segd fhar g1 ureff i
BT HRAT o T8 ISl A1 IuAT & AR 9=y # ) srawaesdr e | urefl Yargfad & geerd RIS R 99T
2 o Wafad fd. 562009 &I 3y Af¥T &) favrd 99 vd fFRoRar dfzd urfi & fquelt & Jar #
g8Te o o1rd |

4, fquell 94 aRIeR H 9T & Tl Bl FBR PR §J I Pel © (b uRfl Bl Rl dR W
SPER & AP B wU H IR B9W H ABly BN vq AP 30507 ¥ 2 A6 & oy S R @1 o7 |
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dogeaTd e Aoyl IR A d Aoig® & WU H - Uil @I A%y BRI g o AT 9O B R/ BN W
gel faar | f5dll o e & o ueff @1 @I ey R wa| TR Aeg # gfg 2g
AR §RT TI—2 R Toie Afcfhaed fFar S 8 s gaR 9er g aa+ faar orar &1 faved
Fem # R Wil R id: 9% o g8 21wl snefee sife on R fae fafe ufear &1 urew
5 Jar # 99 @ @1 I¥BR TE 2| weft B B Ay el XA o wehdr| o are ferwa faan
ST |

5. gl o7 aRaR @ fasar H SffRead ®e Al wRd fbd € 3R I8 ®er ¢ & uefl © faT ke
BI99 ¥ g, R 3R R fbde & fory dRIRT o1 | uell & Ae™d Aewedd - AU THIT O
g1 ueff @1 fofie ok WR-aIR & U # HameEe wRl GRAT JEIE fFar ¥ adw # off e
BSY ¥ HHANI BRI BR e 8 SR urefl 1 B g |

6. areff 7 Ul Wi H Useg—1 H e GAR W (W urRil) 9 Useg—2 bwed a9 HIfkd B
wfera far 2 | yeiRey Areg ¥ yaef Seog—1 9 8 d@ Yord UyeRia f6d 2|

7. fquell =1 o=l ey § TAUSR—1 Al IRIAISAT Wed Yaud (Ad GTeE) B uRiferd
foar 8| B8 yorw velRia =2 fvar |

8. fa. 16.9.2021 9 20.9.2021 @ A+ YUl & WER AR T G SR Ay T Uga b T
JRTRE geeial W uiRd A R #7949 |

0. AAHTYS Ui BT A8 I © T urell BT T gomy aR W 32 & & foR SHaR & ARIH I I@T
T o | fbg S @A & uwErd wredl Pl 30.5.2007 I 5.6.2009 TH THfId IR R e daq ARM &
w0 fquell & Re BS9 § AWTS, WY, oRgl YR R FaRT & ford oRR @7 a7 | ureft &1
sfe Ml & sidfa < wReror @ FaRd & & fof e & AR W= uneft @ Sar safd § w9
HHY W deIeR] Bl Sl J@T | Uredf 3R fquel & wey 7 A1 BIg orgdy 83N MR AT & IH ABE BRI TG
G AT | 39 qF B WG uefl &\l ded and Hiffie T o dUH # Aelwifa @ ® 3R Er
f urefl 51 30.5.2007 | 5.6.2009 TP IR BSA H HHAI b, W TAR HRAT ATHA AT T YIA BRAT
anfe &Rl |qu= {5 2| 98 S onfl +ff fueh & ke gre9 4 81 &1 2| fauell & weft ara Rifsar o1
I8 WieR fHar 2 & uell @1 3052007 F 562000 T FHdd AR R Fgfad & o iR 57 s@fd 4
P BT AAIHATTRY AR SR BT T8 A1 | Ui 7 U dolsk 9y H 240 faF A Afdd dE fHar
Jf g 9 # R Y 2| el 7 uey Sg—1,/1 ¥ 1,/24 dd IuRfy et &1 ureft ¥ Hefed
M1 WeR fhar 2| gafery weft &) Jar afaferam &1 o1 2 (@en) @) & sidqva Afage iR s
AT Ay b & B TE A S Ghar g | sty e &1 ifafrm @ gt 25 (Uw), (Sf) 9 (TE) &
Ul BT WREOT <o g d8Td fhar Sird | wefl o 3o da & |Held H freifed =mfie g udd
far € : —

(1) I Rig 9 =AY BRI JHR (2011) 6 TH.ATHAL 584

@) SRE AoR TSNS, g9 diel. AoNenEd! o=g (AeT™) 2015 THMLAL SifHeed
S 2976

3) fefaoTel H9oR <Y sfear veaRa &. fol. 99m U Saxfeimd Rifdet odieT 4. 4445 /2006
Aot fafer 3.10.2008 (U @I)
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10. ATy fauelt o 59 T & O WeR fHar & ureff &1 3052007 ¥ 562009 IF "Hfcad
IMUR TR B PI AMATIRAT & ATHU HART AT FHIS BRI 7g AT 7T AT | yreff & Fard argae
B MR W AT G°I & B FHEH & o off T ot | I8 a1 awifiq i &1 oRr 2 (308l &
S wedl J8l § 9= S EH & ORT 2 (3aN) (@) & i muarerHs ® 3R el & rfefeaH
B URT 25 TH BT BT ARGV YTl &) 2 |

11. I/ AU I & AT # fifhd <f¥ie g uwga fhd € —

(1) 1996 USSR, (UM BIT) 1001 T 3 ISR 91 IFRAR ATel el

@) 1994 (2) TA.UEASI. 1136 (SCATBTATE) Tel.3MS. I, IH RToild HFAR Sard

3) 2017 (4) TAUAAR. 72 (Bl Ua¥) U9 HAR G 3G §9 -1+ 3T SFeAT T 31y

(@) 2005 (106) TH.TeAIR. (SAEEIR) 502 X% FAR g 3T 19 e Ah U,

(5) 1999 UIIME XN, 1948 (FBAraet Uew) gafder Rig 9 e if% f’arae ucer

12. IHIYET ® dbl, URIA [Hd T RRIF TR J uIRG A iR I9IUeT &1 |q1ed & §ad H 794
% SWIA 9 faarg 4 Fifea ey &g Sa= gu © —

faaofia fdg 9. 1 — a7 urell &7 &9 27.4.2007 | 29.5.07 9% 32 &9 & fog aguRia e
30.5.2007 ¥ 05.6.2009 & ~Hfdd (QMHRHAD) siffd & ®9 H fJuell gRT S W= @ a7 g fquel gro
FI—7T IR yrefi @ dareEty § fRa AR fear ) g 916 6.6.2000 &1 et 7 ureff &1 o
TR o ¥ PR PR 3L ®Y A AT T PR Q17 omeft

faameofia 45 9. 2 :— @7 uell 7 Q76 30.5.2007 ¥ 5.6.2009 Tb AR fAuell & 3= S fdar
TAT HATEANG & Yaacii U dolve” d¥ &l Ja H 240 f&F I ¥ Far qui &1 qorm fquell grr
HITEAT & gd Uil &I Y A8 BT Al 3fefal Afed da+ Ud Bl Ufdex 9 ad gJ AR &1

ORI 25 (T%) & UTaEHT & Secied fhar? omeft
faarei AT 4. 3 — w7 fQuelt grT oA 562000 @& SWRid Ul W <R sIffal & a7 W)
IGT T 3R ureft BT PIg AT T8 o7 TSP .eff

faaeig fdg 4. 4 sqaiy ?
7% faari fig w faafad frad g9 gor & —

faarefr fdg 6. 1 9 2 — AR O 91 9 2 & o SWIUd & & 9 URgd @I s A1
IRER Jf=iaield o— SaloIg Jaer o1 gite ¥ 39 i (453l uR ey g fafdr &1 fade v Wer #=ad gy
faffRea fear o <@ 21 fendfa fag 9 1 & ddg & ureff 1 e wueua 4 I8 ®er & 6 99
famTp 27.4.2007 ¥ 29.5.07 Td 32 fad & oy o< Rrar <o & Aegd § dR R @1 AT| )y a1
29.5.07 T fquell 7 Qe SR $R Uredfi I &A1 30.5.2007 ¥ 5.6.2009 Th ~HiccTd AIGR & wU H I
Br9d H 73 ®UY yfafed uriRsiffies wR SRl uR X | fquell gRT a1 A ¥ 99y 9Hd ) FRAY gig @
STl <€ | el 4 By g ufoudie # fquell g7 Yo g ufcreper gema A€l fear war & Ry weff &
ST Al BT PIs T &Il 8l | SAfOR URIeror & 3 7 urefl & doe wifor 81 & fore wref
T el ded T WIfE & Bl 9 A gie el 21 ded a9 Wi | W $1 1g wfudien |
fquell = 1 o @I WEd PR &1 BIs yard 781 fhar € & uredl @I 3052007 A 5.6.2009 Tb ~HfccTd
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AOR & WU H I GHI R By A H gig YA gU X oAT| fquell & el e qRiafear 7 o
P H IE Pel © b urRll BT 3052007 ¥ 56.2000 TP HdH AR W P <1 o | Ael 74 a8 A
WeR fHar 2 & urefl @ WS diueled gRT €1 9a9 e fbar Sirar of vd yesl seg 1/1 9
1 /24 T Uit &1 IuRf UfSter &1 iferg urelf & Hefdd 2|

14, 59 UPR Yg T dI faied T © 6 Wy W R QapEly ¥ WR R gy A
30.5.2007 ¥ 5.6.2009 d& YRl B HdD (SMHRAD) Aoigy & w4 # [quell gRT S@ iRe T8 H o
WR G AT | T fquell @1 g8 da © fb urell @ Jari v MlREd s[afd & agdy & AUR W R
DI FATIHATHY oAl g oY 3R BRI FATK 81 S WR Ui & Aqae Bl AN 3dY & ford 81 qer
TAT| 39 9T H U S 2 /89 fuel @ wrafer foweh & srclied ¥ g W Bar ' & urit @
JAT37afS 20.5.09 BT FATK B9 drell oY, sAfery Uil &1 Far &1 faRdR 21.5.09 X T 2 HIE BT Irafey
TH FeR O & ford Ude gRT UTd Uid fham 1m o | 5 WieR 3R [Juell yde g1 uesl S
2,/90 AT gRT Ueff & Hardhrel § 21509 H 20.7.09 TF AfMghg w=a g il @1 Wfas a9 & o
H e BRd B B BT e & T on| S ey H W A% dEl sifdd T8l & R el A=
ABTg BRI 1 forr S 81| Al 9@ & fo) g8 A foram Sird &1 il @ Rl @1 savaddargey Uh
AREd o & forl & W @ AT o7 a1 fl USl S 2,/90 QY b UG § Ig W © & urff @
Had BH A A 20.7.09 T AT SIHT ARSI B & DROT Yariaa gd sruferd o | foog omeft &1 e
feHT® 6.6.2000 ¥ &1 fom1 uRReIfoal # vd 5 HRUT 3 T AR < TS SHBT DIy FACIHIT faueft ot
A1eg ¥ I BT T

15. ureff @1 3R | A Haled Ferd gRT UiRa o7 <avs [’ig 9 =gAriud e |k
R fhar T 21 39 vt # A STadd |rred | U8 dEl o sffeaw @y gy 2 (@ien) (@
) B AT AITHA BT Rig B3 & ford ifigad @R AT BT 3Maedd § | 19 Afde @ MR W
Y T HHSR Pl AT 3@y & Y A8 yd & Hargdd HR QA1 T 8l Al PHGR gRI AffE
B GRT 25 (@) & ATHY 240 &7 @1 AT QT HR o9 W SH GRT 25 (TH) S UM@EMT S AFUTAAT (5
foe Jarga fopar ST Srfafeget g | s vl # A Sedd e gRT IR Hfemd 59 fare
@ el W g9l U9 Arfeefe 21 fAuel @ iR | A STaaw e a1 Aol e sifw o
9 PR ATl el Ugd B g I8 o fordl A1 & b g &1 v Aled oy & o’ us
e 9q9 AN & U H @ T of safery f¥Ed Srafy & SURT WA &7 HHNG & ST BeHl T8 §
R AT & GRT 25 (T) SR & Wae™ g B ol A g9 ot # uiRd Ay w A= o
AR Hated AT 59 0 H g8 o/dey dEl © b o FReE e ARed ey & forr e ar
AfSfTH & g 2 @) (@) & fTa FHER BN FATIHAYA W IR 25 (%) AR & uraem=i &
eI < el BN, fhg AT Swdd IREd q I8 W del © o9 96 a8 frsefia 1 8 fe awn
2 B IUERT (3A30) @@d) & fAa Uaed o BT GRIRAYU gwuanT el fhar M g ar FuiRa safd
zqg fbar mar e 59 ofdd &1 SR TanT A 8 8l 8, 99 9@ 97 25 (Uh) MfAf e & uraur
e 2l BN | 39 fAoty # uiRa fafer & warer # ey @1 g 9o ww gwfar @ f& e 30.5.2007
| ureft BT AT d AGR & wU H IR BSW H 15.6.07 Td A BRI W @M T | fhg g9 ey Uy
Sg 2/1 ¥ U8 FEl ifhd T8 ' 5 15.6.07 & Swiq el Y dyar # fawar 7€ BFm a1 ARfcdd AoigR
® wY H ke gred | el A forar S a1 SR e 81 SR | USY S 2 /2 Udd Pl UK ©
e wreft ) Far 30.5.07 W AN 6 W' I ANl 5 M F1 udra fBar T 7 fhg wew 9w
g B & 5 ureff @ a1 @1 R g 99g W 2—2 |wre =g M fear war ® iR eiftm ar uw
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IR Ueel S 2,/90 3M<e & #edd ¥ fadAld 20.7.09 & fbar war o1 fbg s9 @™ & gd & 6.6.
09 1 urRfl BT AT F AP HR A mA| fauel T o ey ¥ I8 ywifv el fhar € 6 A
aRReIfT #, sferar aedadr a1 I8+ WR f&id 20.7.09 & gd &1 Urefl &7 Fagaa &< f&ar mam |

16. ureff 9 U HeUY FHUE H I del § fF 99T fAAE 3052007 ¥ 562009 TH AR HTY
far 21 fauell el giuseR—1 sreae qRISAT o1 o ufuRieror & uesl S 1/1 9 1/24 TP
SUReIfY dfstet @1 ureff @ SuRerfa & wefd garm 2| I8 SuRefy Uit Are 2009 T weTRd @l T8
21 S WEN 7 I8 N WeR Far 2 6 ueff 7 e dover av &Y @y H 240 3T A o1 war o
D & Afhd G dra 7 ofcvra W Y 7| fuell 7 97 W 7E fewr ® 5 9= # S ofdvd o 98
frd aRT ¥ 97 Sefe I8 Rifgur fueht .k & 8 5 98 39 oafd # Y 3faRrar a1 foRaRaT & 4T &l
e N ATET A YAOIT B | STAFTA B aRT 25 () & Ifqita I e fhar € 6 o9 sfve fasd
T IR UR IT RT3 & AT ATHIRT IR &1 81 o U IS faehrer d rguiRerfa &1 orafd
B 240 T @1 3rafy § & gerr & A | faueh & WdiaRer & mrg | ag yeifora grer & fo umeft
DI HAT Ay # AT PIS RIS AT A B, AN IT AT BRON A B o N 240 T @Y @y H | wern
TE S AHAT| 39 GHR Ul @ Har FHrE fY 6.6.2009 @& Ydaddi Udb delvex dy B faer H urRii
BRI 240 fa 9 aifd @t Jar ot fan ST wned & g Bram 2| ureft @ At ve fAfed safy &
R rgar PR & SUMEAl B AR W T8l o TS axT AU & e ged ¥ do drell fARaR
TRt & sidva ureff &1 faf= ol @& dues & fo affad e@f & fou < e &1 fquelt &
A e BIaT 2| oW Ay & sfata wieff &1 fie arel AReror @1 fFaRa wee 2g 9w wg wuref
% HATHIA H IR HAT T 77| SAfR Fe 3 IO I9F IFRaR. dldl Tgdid & i |
A [ated AT §IRT IR AfEAT &1 IJARYT &R g I8 ¥ Bl © f fauel 7 afafem @
gRT 2 (331 (@1d1) & Sl Ua Ak BT GRIEYUl GHUANT fHar 3R Uil &1 JdreEfe § \97 |99d
TR fe@mad) far foa, srafes it & forar S aren &1 aiff¥ed srael 9 e gsd # faemm o |

17. grefl @1 &R 9 Uga Mo SRe HoR TS, 99 ULall. Hoieigel Og H A HaT
Jed IR - g8 P8l © b od 5D U Delvsy dy¥ &I Aa H 240 &7 Har qof &R o I y&e
P HAEANT I g4 AT P ORT 25 U & UIGeTHI HT U PRAT AR BT |

18. s B A SAea HeoR = SfSa1 UaRe &, fo1. 999 Q. Siaxfeli™ & oig | A |diea
AT - $el © 6 M & Mo iR wddeor § drikd ierdleld siie W arT 2 (TH) & faia
PHBR I URATTT H ATAT & TAT 240 137 B FROR a1 Yol & W AR &1 aRT 25 T & graersi
HT HRETOT U BT ABRI & | IHIU & 727 I8 2 faanfed 721 ¢ fb wreff iR fuell & 7eg pHarR
IR e & <y faemE 2| A watea <IRTer 9 319 yatad vt qaws Rig e =R
PBIUNE AR H FebTel= AT Aidar Siid FRes & sidia Fgad siffe &1 W $HeR a1 aREmm 4
A B |

19 QU fadem & IURIT fquell gRT uga Mol gerssdl 99 i FAR SaRd, s BAR

T I g W A% YUl AR Ya AR 9 J 99M Y4 A ST H A SATeEs g e
UeY ST STy gRT gfaurfed I8 fafy fe <9 siffe 9 forar S arem eI B Sude AT 8 aRf
Al BT IS HfAer B Sfafd @& Ao € WA 8 el B Al AARIANG Bl W el DET Sl Aepal
TJoIT AR @1 g1 25 U & WG 3 78l 8id, 39 fdarq & el ¥ A~ & HRor fauell & vat
H HeRI® Welid T8l B B |
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20. grefi g7 fauell & 319 U doivsy a¥ @l Srafy # 240 &7 war QUi e foram S g g
R fauell & I e orverm S 81 Ol & b a8 urefl & Jamn & qd AfRFem @ arT 25 Th
T YU & AT HARFEING B YA 1 AE Bl Al Al AfCH Ia Ud el Uidax & urdi Bl
YA BN | P fquell gRT 39 Uraem =l &1 Agurerd el fhar 1A €, saferd faid 6.6.2009 @I fauel
ERT @1 75 Urdl &1 JarRaIa dg YA Rl © | 31k ¥ &I fdg (§4 @ 2) urell & uey | Mg f5y
S 2 |

faarofa AT 9. 3 —

21. grefl 5 oo e H I Al del & fb I PSR AMADT B fquel yeue 7 BRI UR XM gaT
2 R 9D AT & UeETd AdREd Afdt @ fgfaa o @ ¥ 7 fRg ueft 7 59 afsd
AfGTAl & Faeg H Prg fqavor a1 A1 3 Afae H AR AT & Wey § uwga A & | gfauden #§ ureff
BT g HUF © b IW 99 Al 9 BRI T8 © O S geH & g amar Tar| g9 Reafd #F greff
@ B FRER gAIP 81 € | I8 gArd 81 gar © fb urefl & sivredr fodl @fed o fduell g,
it @ Far I & SWRiG Fgad fBar T B ed & 39 f99ee & Swid g8 fareiy fasg ot
& fawg T far smar 2

foarefa g €. 4 — 39 i g & ureft 3 orom aiffgem ok vy R 5 T @l & I8
FET & fF a8 goid: RISFR & T2 aRIR & g dexil W ik 21 fueh 71 ureft & <iffaa=t &1 w1
T8 PEdx Ged fhar g & et o &m 5 909 urd o @1 ey T ¥ faueh & el sreah
TR 7 @ 9 wer ® 5 A e, 979 ura axa &1 weff B e e 2| 39 A & qedt &
rgeR weff U e 99 ARl sifie o &R Swa Fgfaa feell Wad Red e & fawg @ 78 &
TS oY | Trefl @1 SRR JdThTed HA 2 gy Bl Y&l ® | Wil @l AareEi & qd fAuel grr arfafeE @
gRT 25 (T) & UTEETHl ®1 AT 7 {6 M & Tah-iia] MR 1R &1 urefl 3 AaraHiid sy o T
2| Scoidg ® 6 39 JaraHid & SWid 12 a9 | 3 Safy @rcfid o 71 gt ¥ | A & Ay
ureff @ 100 %, URIET Aorgl &1 A fear Simar or| weff 9 SRa AR a.dles. 9 e
AIoTense! a8 & ol & AMF 7 9o <Ied & JAfOHd &1 sfacid ofd gd wiedl &l Jar
foRaxar vd favrg o= aRaml afed dar # derd e &1 fFae fhar 21 39 Mg ) A faar faar
ar g g & A 99T ST Sararerd F Ut fed 9d9 |fed dar # geweifus &1 ordiy §9 BT
ge fhar o 6 e 9 71 s1fie gR1 480 T @1 war gof 9= o9 & SWid W ydfed fafr &
Jqa s @ Wl wu ¥ FYfed 9 < gy faverere @asR fear on| feg 59 uaRer d fquel
WA RT AT BIS fawaTid g =& fbar T 2| 39a A1 &AM Swadd <t | oty
DI b grgenr H RraH dIAUATa 99 ARerEs 2008 (3) THHT 474, SIER RiE 99 gRamn we
TfihoeR AT a8 (2009) 15 UAURI 327 Ud WfFRR guRcse <o ((fthas) ddTel 991 Sdy
FHAR A (2010) 6 TEARA 773 TAT §ATSl AMBER IH THR U] (2010)9 THAT 126 & viai # I8
gferarfed far € f& favrg aa= afka Jar # gRefua & vord wR enffe afayft sifie &1 fRcrarar S
S g1 3 a1 iy gl gRT URgd A Hated T & g <de Rig 99M RERTe Bifie
AFER & Ydadi 8 | Iueard A Jared SaTed gRT GIgEUATd a9 fRad (2014) 7 TEERT 177,

e SRR YoM Saduie R 99 firaw R (2013) 5 TR 136 T21 eReed w™Te
A AeorHe 31T UHHIeTS, (2014) 7 THARAT 190 H AT \dted =AMATerd I8 AfHd <gad fhar & f&
S afdd e JaTrlt & w5 H @ T e A9 Te R offid # 9 R &) T8 B, ud
JaRIATRT AT B aRT 25 (TH) & UG & Sooia= oI Adb-ilfd MR IR 37der A+ T 81, &l
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Har # qof fard Ia Afed geReius &1 Sy a1 S Srgfed 2 | et # fava 9aw |fed dgten sferdr
afigfd Y S0 a9 e B Sfie gRT gk us @ Udfd, a1 @ @y, fare gRgdieRor H
e gRT HIRG fadd, ug &1 Uqfa qn Aaradid & Swia Afdfoia oikd & o 9@ @xiid g8
Ay SR Tl R IR far S sfawds © | BRAeT e 99 M UwRiens @ o # oiRg Ay
gea fdare & feme el R qof w9 9 g9l iR Anieeid 2 |

22. gl @ Y JArEAIE T 12 ¥ gd g% = | uefl afe 999 Wil ug R SRl wu ¥
e o | 9ag 99 el &1 dareafe # fauell gR1 R b T & | wedugel a8 ff € & il &
JaTAAT IfATH BT URT 25 (TH) & WAl & UTAT O TPl MR TR & 3de AT T &
sferd 39 e & gaaRd ifima | wreff & dar § gReiud & e R Uit @ 71 a wud
amfdfer arfcrgft favelt | ey 91 wR &1 <mafed |wE 81 da |

23, ra: fauelt g1 f3A1® 6.6.2009 &1 HiIRgd wT | @ TS Wl &I HaRTAIRT BI AT & T
25 (%) & UEEl & AT & PRI (e, "ivd fbar Srar g | urefl & fasra a9 aRami afza dar
H gRIUA & I R fuell & 1 g %, anffe eyl feearar SiEr sl fhar Siar g fueh
fgfcd IRT BT YA 2 A8 @I raey H il B B e uredl s @ Al | e ey o
qh 39 I W) A e aiffe «arel & 3 <ol ¥ YT R BT ARG 81T |

24, 319 HHTCR AR WRGR GRT 9 ARSI D [IIF0IT 5g UG fdarg o1 IR ISTFRTIAR

far ST 21

25. o & gfafel &< WReR & feffie faarg S aq 1947 &1 arT 17 (1) & SF=7id
gapTere U B 1T |

T AT TG, O ST
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