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MINISTRY OF LAW AND JUSTICE
(Legislative Department)

NOTIFICATION
New Delhi, the 22nd November, 2017
S.0. 3713(E).—The following Order made by the President is published for general information:-

ORDER
26" October, 2017

Whereas Shri Rambihaari Pandey (hereinafter the ‘“Petitioner”) has addressed a petition dated the
March 08, 2017 to the undersigned alleging that Smt. Riti Pathak, Member of Parliament (Lok Sabha)
(hereinafter the “respondent”), from the parliamentary constituency of 11-Sidhi, District Sidhi, Madhya
Pradesh has become subject to disqualification under Article 102 & 103 of the Constitution of India.

And whereas the Petitioner has alleged that the respondent filed her nomination for contesting the
general elections of 2014 and on the date of her being elected on 16™ May, 2014, she was holding the office of
President of Zila Panchayat, District Sidhi (M.P.) which is an “office of profit” under article 102 of the
Constitution of India. The result of said elections was announced on 16" May, 2014 and on the same date the
respondent was declared to be elected. The respondent subsequently submitted her resignation from the post
of President Zila Panchayat on 24" May, 2014 which was accepted on 29" May, 2014. These chains of events
clearly establish that since the respondent was occupying the office of profit on the date of her election to the
Parliamentary constituency, she thus stands disqualified for being the Member of the Parliament;

And whereas the said petition was referred to the Election Commission of India seeking its opinion as
required under article 103 of the Constitution of India;

And whereas, under article 103 the jurisdiction of the President to decide question of disqualification
of a sitting Member of the Parliament arises only if disqualification is incurred after election as a Member of
the Parliament. In Election Commission of India v/s Saka Venkata Subba Rao, AIR 1953 SC 210 the Supreme
Court of India held that Election Commission jurisdiction to enquire into case of disqualification of a member
under articles 103 & 192 is applicable only to disqualifications to which a Member of the Parliament or
Member of Legislative Assembly becomes subject after he is elected as such member;

And whereas the Election Commission of India, after examining the petition, has given its opinion on
July 31, 2017, opining, that Smt. Riti Pathak has not incurred any disqualification under article 102 of the
Constitution of India for being a holder of office of profit in view of section 32 of Madhya Pradesh Panchayat
Raj Avam Gram Swaraj Adhiniyam, 1993. A copy of the opinion of Election Commission of India;

Now, therefore, having considered the matter in the light of the opinion expressed by the Election
Commission of India, I Ram Nath Kovind, President of India, in exercise of the powers conferred upon me
under article 103 of the Constitution of India, do hereby

hold that the petition dated March 08, 2017, filed by Shri Rambihaari Pandey, on the question of alleged
disqualification of Smt. Riti Pathak, Member of Parliament (Lok Sabha), Madhya Pradesh, is not
maintainable.

President of India

ANNEXURE TO THE ORDER OF THE PRESIDENT
ELECTION COMMISSION OF INDIA
NIRVACHAN SADAN
ASHOKA ROAD, NEW DELHI-110001
REFERENCE CASE No. 6(P) OF 2015
[Reference from the President of India under Art. 102 and 103 of the Constitution of India]
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In re: Reference Case No. 6(P) Of 2015- Reference received from the President of India for the opinion of the
Commission for the disqualification of Smt. Rithi Pathak, Member of Parliament (Lok Sabha) under Articles
102 & 103 of the Constitution of India - regarding

OPINION

This is a reference dated 10™ May 2017, received from the President of India seeking opinion of the Election
Commission of India under Article 103 of the Constitution of India, on the question whether Smt. Rithi
Pathak, a Member of Parliament (Lok Sabha) from the parliamentary constituency of 11- Sidhi, District Sidhi,
Madhya Pradesh has become subject to disqualification, under Article 102 of the Constitution of India for
holding an “office of profit”.

2. In the said reference, the question of disqualification arose because of a petition dated 08" March
2017, filed by Shri. Rambihaari Pandey (hereinafter the “Petitioner”) before the President of India, whereby
the petitioner has sought disqualification of Smt. Rithi Pathak (hereinafter the “Respondent”) under Article
102 (1) (a) of the Constitution of India on the ground of “office of profit”.

Facts of the case
3. The facts of the case, as disclosed in the said petition, are as follows:

4, The Respondent was elected in the general elections of 2014 on the ticket of the Bharatiya Janata
Party. At the time of filing her nomination for contesting the Parliamentary elections of 2014 and on the date
of her being elected she was holding the office of President of Zila Panchayat, District Sidhi (M.P.) which is
an “office of profit” under article 102 of the Constitution of India.

5. The results of the said elections were announced on 16™ May 2014 and on the same date the
Respondent was declared to be elected. The Respondent subsequently submitted her resignation from the post
on 24™ May 2014 which was accepted on 29" May 2014. These chains of events clearly establish since the
Respondent was occupying the office of profit on the date of her election to the Parliamentary constituency
and thus stands disqualified for being the member of the Parliament.

Issues involved

6. The Commission has carefully examined all documents on record. After examining and analysing the
relevant documents and the submissions made in the petition received by the President, the following issue
needs to be determined in order to arrive at an opinion:

a) Whether the holding of the post as the President of the Zila Panchayat, Sidhi by the Respondent
makes her a holder of office of profit under Articles 102 and 103 of the Constitution of India in order
to attract disqualification?

Analysis of the submissions and findings of the Election Commission of India

7. The perusal of the documents placed on record by the petitioner shows that the Respondent in the
instant matter has been holding the office as the President of Zila Panchayat since. The Zila Panchayat has
been formed and established under Section 10(3) of the Madhya Pradesh Panchayat Raj Avam Gram Swaraj
Adhiniyam, 1993 and the President is elected according to the Section 32 of the Act. According to Section 32
(5) of the Madhya Pradesh Panchayat Raj Avam Gram Swaraj Adhiniyam, 1993 clearly provides that if a
President of the Zila Panchayat becomes a Member of Parliament, his seat shall be deemed to have been
vacated as President w.e.f. the date of his becoming such Member. For the sake of convenience the Section 32
(5) of the Madhya Pradesh Panchayat Raj Avam Gram Swaraj Adhiniyam, 1993 is reproduced here below:

32. Election of President and Vice-President of Zila Panchayat-

(5) If a President or a Vice-President of Zila Panchayat becomes a member of either House of

Parliament or a member of the State Legislative Assembly or a Chairman or Vice-Chairman of
a Co-operative Society, he shall be deemed to have vacated his office as President or Vice-
President, as the case may be. with effect from the date of his becoming such member or
Chairman or Vice-Chairman and a casual vacancy shall be deemed to have occurred in such
office for the purpose of Section 38.

A bare perusal of this provision clearly shows that, as the provision itself provides for the deemed vacation of
office, tendering of resignation by the Respondent on 24" May 2014 and its further acceptance on the 29" May
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2014 holds no significance. By this established position in law it becomes sufficiently clear that the
Respondent was absolved from the said post on the date she got elected as the Member of the Parliament i.e.
on 16™ May 2014 which is prior to the date of her voluntary resignation. In this manner the Respondent after
the election was never the holder of the office of President of the Zila Panchayat.

8. Although, even for the sake argument without taking into consideration the Section 32 of the Madhya
Pradesh Panchayat Raj Avam Gram Swaraj Adhiniyam, 1993 if it is assumed that the Respondent held the
office as the President of Zila Panchayat for a period of 13 days after her election i.e. till 20" May 2015 when
her resignation was accepted, the question of disqualification arising out of such an office cannot be decided. It
is a well settled principle of law that under Article 103 the jurisdiction of the President to decide question of
disqualification of a sitting member of the Parliament arises only if disqualification is incurred after-election as
a member of the Parliament. It has been authoritatively laid down by the Supreme Court in the case of Election
Commission, India v. Saka Venkata Subba Rao, AIR 1953 SC 210 that Election Commission has the
jurisdiction to enquire into a disqualification which arose after the member’s election. Article 103 and Article
192 are applicable only to disqualifications to which a member of the Parliament or member of Legislative
Assembly becomes subject after he is elected as such member and neither the President nor the Election
Commission have the jurisdiction to enquire into a disqualification which arose prior to getting elected as a
Member. The relevant paragraph of the said judgement is reproduced here below:

“A7 eeenn. In our opinion these two articles go together and provide a remedy when a member
incurs a disqualification after he is elected as a member. Not only do the words “becomes
subject” in article 190(3) and “has become subject” in article 192 (1) indicate a change in the
position of the member after he was elected, but the provision that his seat is to become
thereupon vacant, that is to say, the seat which the member was filling theretofore becomes
vacant on his becoming disqualified, further reinforces the view that the article contemplates
only a sitting member incurring the disability while so sitting. The suggestion that the language
used in article 190(3) can equally be applied to a pre-existing disqualification as a member can
be supposed to vacate his seat the moment he is elected is a strained and farfetched
construction and cannot be accepted (emphasis added). The Attorney-General admitted that if
the word “is” were substituted for “becomes”; or “has become”, it would more appropriately
convey the meaning contended for by him, but he was unable to say why it was not used.”

A similar view was taken by the Supreme Court in another case of Brundaban Nayak v. Election Commission
of India and Anr. AIR 1965 SC 1892 where the Court while referring to the ratio laid under the judgement of
Saka Venkata Rao (supra) said that the disqualification, to which Article 191(1) refers, must be incurred
subsequent to the election of the member. The relevant paragraph is as thus:

“7...10t is well-settled that the disqualification to which Art. 191(1) refers, must be incurred
subsequent to the election of the member. This conclusion follows from the provisions of Art.
190(3)(a). This Article refers to the vacation of seats by members duly elected. Sub-Article
(3)(a) provides that if a member of a House of the Legislature of a State becomes subject to any
of the disqualifications mentioned in clause (1) of Art. 191, his seat shall thereupon become
vacant. Incidentally, we may add that corresponding provisions with regard to the
disqualification of members of both Houses of Parliament are prescribed by Articles 101, 102
and 103 of the Constitution. It has been held by this Court in Election Commission, India v.
Saka Venkata Subba Rao and Union of India - Intervener/that Articles 190(3) and 192(1) are
applicable only to disqualifications to which a member becomes subject after being elected as
such.”

9. The Election Commission is accordingly of the opinion that even if the allegations made in the petition
against the Respondent for being a holder of office of profit are presumed to be factually correct, no question
arises in terms of article 103 as to whether Smt. Rithi Pathak has become subject to a disqualification after her
election. Hence, the present reference is not maintainable under Article 103 of the Constitution.

Conclusion

10. Taking into account the factual and Legal portion analysed above , the opinion of Election
Commission of India under Article 102 and 103 of the Constitution of India on the reference dated 10" May
2017 received from the Hon’ble President of India is that Smt. Rithi Pathak has not incurred any
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disqualification for being a holder of office of profit in view of Section 32 Madhya Pradesh Panchayat Raj
Avam Gram Swaraj Adhiniyam, 1993.

11. Accordingly, the opinion of the Election Commission of India is hereby tendered to the President of
India to the above effect under Article 103 of the Constitution of India.

O.P.Rawat A.K.Joti
( Election Commissioner) ( Chief Election Commissioner)
Place: New Delhi
Date: 31.07.2017
[F.No.H-11026/4/2017-Leg.I1]
Dr. REETA VASHISTHA, Addl. Secy.
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